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I believe in hashgahah peratit, Divine Providence extending to individuals. Complicating
matters for me, I accept some version of Rambam’s view of it, where more righteous
people earn or enjoy a greater level of such Providence. It means I am rarely confident I
have experienced such moments, since I have little reason to think I am righteous
enough to deserve such personal interventions (communal or national interventions are
a more regular occurrence, because that’s Kelal Yisrael, the Jewish people). I do have a
few instances in my life I think and hope were hashgahah, Hashem helping me along,
and one of them has to do with the sefer I hope to study together over the next year.
How a Valuable Sefer Came My Way
The story started many years ago, when I saw a sefer that gathered all of Peri
Megadim’s petihot, introductions, into one volume. To step back: Peri Megadim is the
work of R. Yosef b. Meir Te’omim (1727-1792), a commentary on the Orah Hayim and
Yoreh Deah sections of Shulhan Arukh, written as glosses to Magen Avraham, Taz, and
Shakh. In addition to his notes on their ideas, he wrote introductions to some sections of
Shulhan Arukh, such as the laws of tzitzit, prayer, and Shabbat. After he finished the
commentary, he wrote a Petihah Kollelet, an overall introduction.
That brief biography (which I took from the Bar-Ilan Responsa Project) does not do
justice to the penetrating insight of the work. The Petihah Kollelet (and Peri Megadim as
a whole) raises interesting and important overall and fundamental questions about the
structure of halakha, with many ramifications for practical observance and/or how to rule
on matters of Jewish law. At the same time, he assumed his readers knew a lot, so
studying Peri Megadim unaided can be a challenge, just in tracking down the sources
he references, let alone the brevity of his notes.
Back to my story. Last year, I wanted to purchase that collection of petihot, to have them
all in one convenient place. I asked a bookseller I know to see if he could find it and he
instead found me a volume that contains only the Petihah Kollelet. Not really what I
wanted, but he had secured it for me, so I bought it.
A matter of hashgaha, because the author of the notes, R. Asher Eisenberger did great
work in unpacking Peri Megadim’s cryptic references and comments (he is a rav in
Detroit; the book gives his phone number, and I called it while first going through it, to
thank him for his great work. He was most gracious with a total stranger imposing on his
time). Originally published in 5756/1996 and reprinted in 5775/2015, it is with his help
we can study the work together productively.
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His version is over five hundred pages, so I hope we can extract the most interesting
points over the coming year. I do not aim to be comprehensive; in case it has not
become crystal clear over the eight years I have been writing here, I never fool myself
into thinking I can be comprehensive, because it is not one of the abilities Gd granted
me, nor one I have managed to cultivate. I am going to pick out what I can express in an
interesting way, and leave the rest for those of other talents.
This time, let’s see how he introduces this General Introduction.
613 Mitzvot
He starts with Makkot 23b, where R. Samlai says 613 mitzvot were commanded to
Moshe at Sinai, an idea Peri Megadim declares unequivocally accepted. [As R.
Eisenberger notes, this isn’t as simple as Peri Megadim makes it. Ramban’s first gloss
to Rambam’s Sefer Ha-Mitzvot questions the idea, because the Gemara itself does not
seem as wedded to the concept as later authors. For example, when tannaim or
amoraim, rabbis of the time of the Mishnah or Gemara, debate whether a certain idea is
Biblical, the Gemara never wonders what the one who says it is not would do about the
count of the 613. Nevertheless, Ramban accepts the number because so many prior
scholars had. Me’iri similarly says the number is taken for granted.]
In his commentary to the Torah, Tur (son of the Rosh) noted there are 620 letters in the
Aseret Ha-Dibberot,, reflecting the 613 mitzvot plus the seven Noahide laws [the idea
seems to be the Revelation at Sinai encapsulated all the laws Gd revealed; along
similar lines, a subgenre of piyyut, liturgical poetry, connected all 613 mitzvot to the Ten
Dibberot Gd revealed at Sinai. R. Saadya Gaon, for example, has such a poem].
Including the Noahide laws in the meaning of the number 620 raises complicated issues
of the relationship between what we were commanded at Sinai and what existed
before—Rambam famously made a principle of our being obligated only by what was
said at Sinai. For example, the prohibition against eating the sciatic nerve of kosher
animals is recorded in Bereshit, where Ya’akov wrestles the angel, but only obligates
Jews today because Gd included it in the Torah given at Sinai. Gd may have
commanded us not to eat it to remember that story, and that might be why it is written
there, but its source is Sinai.
Tur’s idea also assumes the seven Noahide laws are completely distinct from the 613,
when there certainly seems some overlap. [We might perhaps say that enough details
of those laws differ for Tur to think they stood as two separate versions of law.] Further,
what does it mean for Tur to notice 620 letters and think seven reflect the Noahide laws,
I think is part of what bothered Peri Megadim. [I could imagine answers to the question,
but this is his party.]
He suggests instead it includes the seven Rabbinic rules tradition treated as their
innovations, not just protective rules for the rest of the Torah (like the obligation to wash
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hands before eating bread; Behag counted these seven as de-oraita, sparking Rambam
to reject the possibility; Peri Megadim is suggesting, although he thinks it difficult, an
in-between status, that they’re not part of the 613, but were referenced at Sinai by the
number of letters Gd put into the Aseret Ha-Dibberot.]
Written Explicitly or Not
The idea of Torah she-bikhtav, Written vs. Oral Torah, comes up in Gittin 60b, where R.
Elazar assumes most of the Torah is written, a minority Oral, and R. Yohanan reverses
the ratio. Be’er Sheva to Gittin suggests they were disagreeing about the status of
halachic ideas inferred using the hermeneutical principles, the ways Hazal have of
expounding the Torah.
[Let’s get this out of the way, because it’s a word I’ll end up using a lot, because I don’t
know a better way to express the idea, even though this one is also big and unwieldy:
hermeneutics means how we derive meaning from ideas or texts; a hermeneutical
principle is a rule for how to do that. For Torah and halacha, the Thirteen MIddot of R.
Yishma’el we recite every morning are good examples of hermeneutical principles.]
R. Elazar thought the ideas derived are treated as if they are written directly in the text,
R. Yohanan thought they count as Oral Law.
Who cares? We do. First, Be’er Sheva notes the Gemara talks about kinds of errors the
Sanhedrin can make; if the Sanhedrin makes an obvious error (the Gemara expresses it
as ruling incorrectly on “a matter the Sadducees concede”), the people have no right to
follow their ruling. Were they to do so, each individual Jew would have to atone the error
with a sacrifice, rather than bring one for the nation as a whole.
[Be’er Sheva seems to think R. Elazar held the Sadducees would accept the Written
Law status of ideas inferred using middot shehaTorah nidreshet bahen, using these
principles for how to extract ideas from the written text. Peri Megadim is going to add
more.]
It’s More Significant Than That
Peri Megadim thinks Be’er Sheva minimized the consequences of the debate. For a first
example, in the time of the Gemara, Jews still did not write down Oral Law. To follow the
rule, we need to know what counts as Oral, and Peri Megadim thinks R. Elazar treated
all those laws derived with the Thirteen Principles as Written, and therefore permissible
to record [earlier in Gittin, 60a, the Gemara indicated we write down Oral Law only as a
matter of et laasot laShem, violating the Torah to better preserve it.] For R. Elazar only
purely oral laws, such as Halakhot LeMoshe MiSinai, had to be kept oral.
The second halakhic difference he raises has to do with deriving a kal vahomer. Usually,
we assume such an argument (where we assume if a fact applies to a less likely case, it
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clearly applies to a more likely one) allows us to extrapolate only what was true of the
original idea (a principle called dayo, it is enough, the fuller version of which is “it is
enough to infer it logically to be as stringent as the original,” implying not more.]
R. Tarfon held—and many rule this way—we would not restrict a kal vahomer to that
principle if it then destroys the kal vahomer. According to R. Elazar, who holds a logical
inference is as if it is written in the Torah, we don’t need to get into dayo questions.
The Exceptional Gezerah Shavah
That’s not so relevant to us still, because we follow R. Yohanan, who treats the Thirteen
Principles as a version of Oral Law. Still, R. Elazar starts on a road Peri Megadim will
consider more than once, what counts as written in the Torah itself. R. Yohanan [and
Rambam, much later] held all these derivations, although they produce Torah law, count
as Oral rather than directly Written.
R. Yohanan would think a gezerah shavah counts as Torah shebichtav, Written Torah. It
is a question to which he and we will return, how exactly a gezerah shavah defines the
law it lays out. Details aside, a gezerah shavah is considered more explicit than ideas
derived through the other principles, closer to or even part of the Written Law (and
therefore more permissible to write down, before the principle of et laasot was invoked).
More Differences of Explicitly Biblical vs. Not
It is also in contrast to an Halacha LeMoshe MiSinai (HLMM) a rule given completely
orally, for which courts do not administer the punishments they would for Biblical
transgressions. Peri Megadim points to a comment of Ran, who said the prohibition
against carrying in a public space on Shabbat is a subcategory of hotzaah, the
prohibition against taking items from a private to a public space or vice versa. While the
Gemara refers to it as an HLMM, that oral tradition tells us to include it in hotzaah. If so,
R. Yohanan too would treat it as a Biblical law.
Ramban suggested Rambam held that any matter not directly written in the Torah would
be considered non-Biblical in the sense of being sefeko lekula, we would rule leniently
in doubtful cases. Although Ramban disagreed, many took that position, leaving it as a
continuing dispute.
Later in the Petihah (Part I, letter 16, my notes tell me), Peri Megadim will suggest the
idea of arvut, that all Jews bear responsibility for their fellow Jews’ observance, was
only legislated regarding the Written Torah, which complicates Jews’ ability to help
others fulfill their responsibility.
In another work of his, Ginat Veradim 70, he applied the question of Written vs. Oral to
the issue of taking an oath. Normally, a Jew cannot take an effective oath either to keep
or not keep some Torah law, because s/he is mushba veomed, has already sworn at
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Sinai to keep the Torah, and the new oath cannot add to or uproot the old one (there are
ways around this, but it is a general rule). Peri Megadim argued an oath could apply to
ideas the Rabbis derived hermeneutically (other than gezerah shavah and hekesh,
where a verse links two ideas; both those manners of derivation are considered more
explicit). In his view, in other words, if we know an idea only through a kal vahomer, and
a Jew swears to keep it, the Jew has effectively added the Biblical obligation of an oath
to the observance.
Those are the examples he offers. (I believe there are others; rolling around in my head
for awhile now, Rambam at the beginning of Hilchot Mamrim talks about ways a later
Sanhedrin has the power to change the rulings of a previous one. Crucially, there is a
way for the later court to re-derive an idea in a different way, if the idea was originally
ascertained through these hermeneutical principles. Explicit Torah law can never be
changed.) They are enough to show us the value in separating out the strands of Torah
or Rabbinic law, as he will begin to do in the first part of this Petihah Kollelet. And as we
will begin to do next week.
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Starting Part I of the Petihah Kolelet: The Levels of Torah Law
Peri Megadim is going to introduce us to the levels of laws in halacha, with examples of
why each level has a practical nafka minna, a meaningful difference, what changes if a
law is written explicitly in the Torah, for the highest level as an example, as opposed to
being known some other way [in our recent project on the third section of Sha’arei
Teshuvah, I noted Rabbenu Yonah gave another impact of the source of a rule, in that
repentance reacts to severity of sin, the more severe the sin, the higher the bar for
repentance.]
Within the realm of clear Torah Law (the Oral Law might tell us what the verses mean,
but the obligation or prohibition is in the verse itself), there are mitzvot aseh, obligations,
and mitzvot lo taaseh, prohibitions of various sorts, some that incur a death penalty,
some karet, excision, some lashes, and some no court-administered punishment.
It’s a Death Penalty Sin Regardless of Whether the Criminal Is Put to Death
Death is the most extreme punishment in the system, and knowing the Torah assigns
the death penalty for a sin matters even where there is no chance of it being enacted.
For Peri Megadim’s example, people who violate a capital prohibition do not receive
lashes nor have to pay damages or fines incurred during that act, even if the crime was
committed be-shogeg, without full knowledge (the person did not know sewing on
Shabbat was a Biblical violation, let’s say, and while sewing damaged someone else’s
fabric). In a time when courts are not administering capital punishment, the person still
will not have to pay the damages.
(This is due to a principle Peri Megadim does not name explicitly, kim lei bederabba
minei, capital punishment elbows out all other punishments, even if the person will not
be put to death. There’s a lot to be discussed there, but Peri Megadim does not delve
into it here.)
Magen Avraham 278;1 notes a question raised by a sefer called Tal Orot (I think—the
acronym is T”A, and Turei Even wasn’t written yet): in Hoshen Mishpat 424, Tur ruled a
victim cannot collect damages for being wounded by someone else on Shabbat,
because Shabbat violation is a death penalty offense. Tal Orot wondered how that could
be, because wounding someone else is generally a melacha sheeina tzericha legufa, a
Shabbat violation performed for some other reason than the Shabbat-violating element
(in this case, drawing blood). In Orah Hayim 278, Tur had agreed such acts do not
violate the Torah at a Biblical level (the Torah prohibited intentional acts, and these
kinds of melachot do not have sufficient attention to the element that violates Shabbat).
Seemingly, then, the person did not perform an act for which a court would ever have
assigned the death penalty, and the assailant should have to pay the damages.
Doubts and Kinds of Doubt
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Magen Avraham suggested Tur was unsure of the status of melacha sheeina tzericha,
since some authorities did think it rose to the level of a Biblical violation, and people
seeking to extract money from others bear the burden of proving their case (a principle
known as hamotzi mehavero alav hareaya). The victim cannot prove this kind of act on
Shabbat is prohibited rabbinically rather than Biblically, and therefore cannot get the
money.
Peri Megadim objects based on Tur elsewhere being unequivocal that such acts are a
matter of rabbinic prohibition. In addition, Sema (a commentary on Shulhan Aruch)
suggested a way this could be considered a melacha hatzericha legufa, an act engaged
for its typical Shabbat reason, a full Biblical violation.
Leaving aside the specific case, the idea opens the door to multiple ways people could
not recover damages because the aggressor might be liable for the death penalty. Peri
Megadim offers a relatively complicated example, the upshot of which is that if a
woman’s wedding left doubts about whether it took effect and she then had an affair
during which property was damaged, the owner could not recover the damages,
because the couple might have been committing a capital crime.
He registers a caveat with more general ramifications. Were the doubts about her status
to stem from contradictory witnesses, for example, she and her partner would have to
pay, because until we have definitive evidence of marriage, she has a hezkat penuya, a
presumption of being single, and no reason to assume she was committing capital
adultery.
A capital crime, witting or not, takes up all the air, allows for no other ramifications,
including paying damages. In a doubtful case, the one suing for money would have to
prove there was no capital crime, although sometimes our halachic rules of
presumption, such as hazaka, do the work for the plaintiff, tell us to assume it was not a
capital crime.
Plain prohibitions, where a court could administer lashes, work a little differently. A
sinner to whom a court administers lashes would also be exempt from payments. If the
court was not in fact lashing him/her, such as if there were no warning from witnesses or
nowadays when courts are not empowered to give lashes, the person will have to pay
the damages.
More Reasons to Know What’s What
Knowing what counts as a capital crime matters also in terms of saving someone who is
deathly ill, in that we seek to violate the Torah in the least transgressive way possible
(as long as figuring out what counts as “least” will in no way risk a worse outcome. This
is an important concept within the laws of saving lives, especially on Shabbat, hakal
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hakal tehilah, we violate the least significant rule first, but only if it will not endanger the
patient).
Knowing what counts as the kind of violation that would have incurred lashes also
impacts the person’s ability to serve as a witness. Deliberate violation of a lashable
Torah law renders the person pasul leedut, invalid as a witness (when I was growing up,
there were still rabbis who worried whether there would be observant Jews at a
wedding, and brought someone with them just in case).
Validity as a Witness and Flouting Human Punishment
At “lower” levels, we still gain needed knowledge from being clear about the nature of a
law. For a plain Biblical violation (where the Torah does not prescribe lashes nor will the
sinner lose his status as a witness), another halachic principle comes into play, ein isur
hal al isur, a second prohibition does not come into effect when one is already operative
(unless the new prohibition adds something; Yom Kippur adds a prohibition on all foods,
so even foods otherwise prohibited are also prohibited because of Yom Kippur).
The principle does not apply to mitzvot aseh, obligations, yet we still gain from knowing
an obligation is Biblical--it tells us whether an oath to either perform or not perform the
action will take halachic effect. Normally, we say Jews are mushba already, took an
oath at Sinai to fulfill the Torah, so no new oath can come into play. But if the action is
not a specific obligation or prohibition, such as hatzi shiur, eating less than the minimum
amount of a prohibited item, an oath would come into play. Were the oath-taker to eat
the less than minimum amount, s/he would be liable for violating a Biblical oath and a
man would be invalid as a witness.
Peri Megadim also thinks the loss of one’s ability to be a witness comes only from
violating a prohibition with lashes or the death penalty. A Jew who knows a certain act is
prohibited on Shabbat but does not realize Shabbat has a death penalty counts as
enough of a shogeg, not fully aware of the act, to not forfeit his rights as a witness,
because that prohibition does not produce lashes, since it is a prohibition recorded as
part of laying out a capital punishment.
On Yom Kippur, on the other hand, mistaking the holiday for one where there are “only”
lashes would lose the Jew the right to be a witness, because he knew he was violating
the Torah in a way that incurred lashes. Were he to think there was “only” karet and no
lashes, Peri Megadim thinks he might still be a valid witness, because he did not know
the law he was violating was punishable by a human court.
He is teaching us its flagrant violation of human standards that render a man invalid as
a witness. If so, he wonders about a Jew who sins in a way where halacha does not
prescribe a punishment but does allow others to kill the person on the spot; not a
court-administered punishment, but the sinner is flouting laws enforced by people.
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For our last example for this time (bringing us to the end of paragraph three of this first
part), Peri Megadim suggests that in case of a doubt about an issue where Torah law is
not explicit, such as hatzi shiur, less than the minimal amount, the doubtful case might
not be Biblically prohibited (to eat less than an olive’s worth of pig is Biblically
prohibited, we assume, but there’s not a direct verse for it, he is pointing out. Refraining
from doubtful situations of hatzi shiur might be a rabbinic problem, with many leniencies
attached).
This is certainly true according to the view (which we will see again) that it was Hazal
who prohibited cases of doubt about whether an halacha leMoshe miSinai, a law
transmitted purely orally at Sinai, applied to a certain situation. The halacha itself is
clear, but it is not clear if the prohibition on risking doubtful circumstances was Biblical
or rabbinic.
As I have written this summary, I recognize flow is a weakness for Peri Megadim. The
great strength of his work is how he brings our attention to reasons to be interested in
the exact provenance of an obligation or prohibition. To say “Jews are supposed to do x
or not do y” may be true, but is grossly insufficient, because there are many
ramifications to knowing each rule’s parameters. As he has begun to show us.
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Petiha Kolelet, Part I, Par. 4-7: Setting Our Ground Rules
Checking Our Assumptions: How Durable is a Hazaka
We pick up with paragraph four of the Petiha Kolelet, where Peri Megadim points out a
seeming incongruity in Rambam’s Laws of Rebellious Ones 7;7. Before executing a ben
sorer umoreh, a young teenage boy who has given reason to believe he is entrenched
on the path to crime, Rambam requires checking the boy has not aged or matured out
of the category (ben sorer umoreh is limited to the brief period after he reaches
chronological adulthood, during his transition to full physical maturity). Lehem Mishneh,
a commentator on Rambam printed on the page of the traditional version of the book,
wondered why Rambam did not speak of such a check when the young man was given
lashes at an earlier point in the process.
He suggested (but was unsatisfied with) hazaka as the solution. An established state or
status continues until we know otherwise, so the boy’s hitting age thirteen gives him a
hazaka to treat him as still in the time period where he could be a ben sorer umoreh.
For the death penalty, we check only out of an abundance of caution to avoid putting
anyone to death unnecessarily [and the Gemara assumes ben sorer umoreh never
happened in practice].
Peri Megadim agrees hazaka gives courts the rights to assume a state of affairs is in
effect, for all levels of punishment, including capital punishment. It doesn’t solve all our
problems, because the Gemara assumes lashes create mortal danger as well (in
Makkot 22a, the notes on my Petiha Kolelet tell me, where the Gemara discusses a
person who dies because of the lashes; courts take pains to be sure the lashes do not
kill the person, but it is a relevant possibility). We should then also check again before
giving the boy lashes, out of the same abundance of caution.
Two other problems further weaken Lehem Mishneh’s idea. This is an hazaka ha’asuya
lehishtanot, a state of affairs we know will necessarily change, because physical
maturation is an ongoing process, weakening our ability to rely on what we once knew
to be the circumstances. In addition, this hazaka is easily verified by a physical exam,
and we usually think efshar levarer, it is possible to clarify, obligates us to do the test or
check.
Peri Megadim leaves the issue unresolved, he says because it would take too long. He
does offer one relevant source, Taz Orah Hayim 8;8, where Taz says only the worry
about using Gd’s Name for an invalid blessing leads us to check tzitzit. To wear them,
hezkat kashrut would have been enough, their having once been shown to be valid and
our not knowing a reason to suspect matters have changed. Avoiding improper
recitations of Gd’s Name obligates Jews to check their tzitzit, where the prohibition
against wearing garments without tzitzit does not.
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[A little later, he notes Taz thinks there is an obligation to check a hazaka only where the
hazaka began as a presumption, such as that a landlord had cleaned his house for
Pesah before renting it, not an established situation. Magen Avraham disagrees, thinks
we must verify any hazaka if we can do it without too much trouble.]
Rather than an answer, it’s an indication of how nuanced the topic is, the competing
factors in deciding to rely on a prior hazaka. Both when we have once established a set
of facts and/or where we have reason to assume or presume a certain set of facts,
halacha is unclear as to how far we can go in accepting the inertia of halachic status.
Back to Hatzi Shiur
Now Peri Megadim comes back to hatzi shiur, violating a prohibition with less than the
minimum amount for a full-fledged transgression, such as eating less than an olive’s
worth of nonkosher food. R. Yohanan and Resh Lakish disagreed on whether the Torah
forbade hatzi shiur, or Hazal did it, Yoma 73b. We accept R. Yohanan’s view, the Torah
included hatzi shiur, at a lower level of severity.
The matter is less clear for non-food prohibitions. Rashi at the beginning of Shabbat
assumes the problem with two people combining to carry an item from one kind of
Shabbat area to another (a reshut hayahid, an enclosed space, to a reshut harabim, an
open public-use space) is rabbinic, and Peri Megadim assumes it is an example of hatzi
shiur (the notes points out Rashi to Shabbat 74a takes for granted that baking less than
olive’s worth of bread is a version of hatzi shiur and therefore prohibited Biblically. Peri
Megadim seems to me to be extending it to where two people share the action, which I
could have imagined treating as a separate issue of shenayim she’asa’uha, two who
performed an act).
He points us to Shu”t Hacham Tzvi 86, who limited R. Yohanan’s rule to food
prohibitions, or possibly also wherever a person’s actions showed s/he gave the hatzi
shiur significance. With the prohibition against owning hametz on Pesah, where the
prohibition involves leaving offending material where it is, hatzi shiur would not be a
Biblical concern, he says.
Beyond the technicalities, the idea of hatzi shiur tells us items are prohibited even
where the transgression would be unpunishable, and Peri Megadim points out we do
not know whether that is true for sins other than food. For those prohibitions, is it any
version of the act that is a problem, or only when it rises to a certain level? Not clear,
Hacham Tzvi was pointing out.
Protecting What Parts of the System
Peri Megadim next wonders whether Hazal made protective ordinances to ensure an
aseh, an obligation, would be properly observed, or only for prohibitions. [The issue
reminds us of the crucial halachic distinction between action and inaction. Prohibitions
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usually involve wrongful acts, where failing to fulfill an obligation consists of a lack of
action. Perhaps Hazal saw their job only as preventing breaches in action, not the
(lesser) second kind of wrong. This also taps into the question of the respective roles of
asehs and lo ta’asehs in the service of Gd.]
The verse often cited as what taught us Hazal had the ability to make such ordinances,
Vayikra 18;30, tells the Jewish people ushmartem et mishmarti, understood by tradition
to mean “guard My mishmeret, the rules of conduct I have given you.” Peri Megadim
says guarding fits more simply with rules against certain actions. Ensuring observance
is also important, but is not as clearly part of a mishmeret.
What Pushes Aside What
Where there we seem to prioritize safeguarding against active transgressions,
paragraph seven of this Petiha points out places where asehs take precedence. The
Gemara has a clear principle, aseh doheh lo taaseh, an obligation pushes aside a
prohibition [a classic example is sadin betzitzit, a linen garment can have woolen tzitzit,
assuming the tzitzit have techelet and therefore completely fulfill the Biblical obligation.
Wool and linen woven together usually violates the prohibition against shaatnez, but
here the obligation of tzitzit “pushes” it aside]. The principle on its own surprises us,
because, as we have just said, courts punish breaches of lo taasehs, where there is no
punishment for failing to fulfill an aseh, yet the system allows the aseh to be a reason to
ignore a lo taaseh.
Peri Megadim is more interested in ramifications than reasons. If an aseh can push
aside a more serious aspect of the system, he proposes the aseh would also push
aside prohibitions for which there are no lashes. [I would have thought this would be
obvious, because I would have thought these prohibitions are less serious than ones
with lashes; the more obvious extension would have been to a prohibition with a karet
punishment, a question the Gemara considered, and left unclear. Peri Megadim
assumes it does not have the power to do that, in his introduction to Laws of Shabbat.]
Turns out not to be a valid assumption. He notes Mishneh LeMelech to Laws of the
Foundations of the Torah 5;8 quotes Rashba, and Semag makes a similar point in
Prohibition 40, the mitzvot for which there can be no lashes are left that way to show the
sinner has no certain path to atonement. The Torah withheld such atonement for these
other sins because they are worse.
[This makes intuitive sense for categories like a lav shenitan le’azharat mitat beit din, a
prohibition with the main purpose of setting the stage for a capital punishment, or even
a lav shebichlalut, a prohibition that incorporates many others. There, we can imagine
the Torah does not want the sinner to think “just” lashes can solve the problem. Even
that contention has the weakness that karet prohibitions can be resolved with lashes.
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More, some prohibitions without lashes seems less significant, such as a lav she’ein bo
maaseh, a prohibition with no action. In addition, Ramban to Shemot 20;8 claims an
aseh overrides a lo taaseh specifically because the aseh is more significant, expresses
the Jew’s love for Gd, where obeying the prohibition only actualizes the Jew’s fear or
awe of Gd. In that view, we have no reason to believe an aseh can push aside a more
serious prohibition than the ones the Torah said.]
It gets at the crux of the kinds of issues Peri Megadim reminds us to consider: knowing
what counts as “more” than what is illegitimate in many contexts—we cannot choose to
fulfill what we find to be more important in halacha-- but vital in others. To understand
the Torah fully, we need to put each element in its proper place, to then know how to
resolve tensions that arise, especially in applying broadly but ambiguously stated
principles like aseh doheh lo taaseh.
More next time; comments always welcome at my gmail, first letter of my first name, first
seven letters of my last.
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The Power of Hazal to Derive New Law
We are studying the first part of Peri Megadim’s Petihah Kolelet, where he is laying out
the levels of halachah, and we have spent our first few weeks on explicit Torah law. We
are about to finish (I should have finished it last time, I didn’t look ahead to see how
close we were; my apologies). His second to last point in this regard calls our attention
to how unclear it can be to know what counts as being written directly in the Torah.
Turning a Phrase in a Different Direction
Consider a prohibition derived by the Talmudic principle of im eino inyan, where a verse
is not needed for its most obvious meaning, and therefore is used to teach some other
issue. R. Eisenberger’s notes give an excellent example (from Peri Megadim’s Porat
Yosef), the prohibition against eating meat and milk, basar be-halav. The Torah records
the prohibition three times, each speaking of cooking. Since we do not need the
repetitions about cooking (im eino inyan, if it’s not needed for), the Gemara applies one
to eating and one to deriving benefit, hana’ah.
A prohibition inferred this way does not bring lashes, Peri Megadim tells us, but he is
unsure of what that says about the prohibition. Is the prohibition considered fully explicit
in the Torah? The Gemara presents it as the meaning of the phrase, because it did not
need to mean its more obvious meaning. In that version, it would be an explicit
prohibition where a court would never give lashes for some ancillary reason. On the
other hand, the lack of lashes may mean it does not count as explicit, similar to hatzi
shi’ur, the prohibition on performing less than a minimum amount of a prohibited item
(as we saw last time).
As we have seen before, one good way to capture the distinction is to ask whether an
oath would take effect. Jews are already obligated to fulfill the Torah they were given at
Sinai, so oaths on those obligations do not take effect. What about im eino inyan rules?
(R. Eisenberger tells us Peri Megadim held there could be lashes for eating basar
be-halav in another of his works, Ginat Veradim. That doesn’t clinch the question,
because there is also a kal va-homer argument from cooking. If cooking produces
lashes for deliberate trangression, and the point of cooking is to make something edible,
eating is all the more so prohibited. When an im eino inyan prohibition has a kal
va-homer, a court does administer lashes.)
Do not be fooled by the technicality of the question; it aims to understand when
reasoning takes us to the plain meaning of the text—does im eino inyan turn this text
into one about gaining benefit from meat cooked in milk?—and when rabbinic reasoning
infers new ideas from the text. Those new ideas must be treated as Torah law as well,
but with significant nuances.
His next category will take that up as well, the status of ideas derived with a hekesh or a
gezerah shavah, the forms of rabbinic reasoning seen as most directly connected to the
plain sense of the text, and therefore most likely to count as the sense of the Biblical
text.
The Power of Hazal to Uproot
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As a last note about Torah law, he reminds us Hazal have the ability to tell us not to
keep the Torah in certain cases (as we all know from when Rosh HaShanah and Sukkot
are on Shabbat, when we do not blow shofar or shake lulav). Peri Megadim points out
Taz suggested a limit to this power, Hazal can only uproot a Torah law partially.
R. Eisenberger gives examples to clarify the point. Thnk about shofar on Shabbat. R.
Eliyahu Mizrahi wondered why Hazal did not prohibit shofar every holiday, lest the
person forget and fix musical instruments. Taz answered that Hazal can only tell us not
to observe a certain mitzvah if they still leave room for the mitzvah. Rosh HaShanah
falls on Shabbat sometimes, leaving other times shofar will be blown.
In another limitation on Hazal’s powers Taz articulated, Beit Yosef records Ran’s
curiosity as to why Hazal allowed circumcision on Shabbat, when we should worry
people would carry the baby (or the knife) where not allowed. Taz says once the Torah
explicitly allowed circumcision on Shabbat (by speaking of u-va-yom ha-shemini, on the
eighth day, a verse the Gemara understands to include Shabbat), Hazal could not make
a rule against it.
Peri Megadim also thinks this power is limited to shev ve-al ta’aseh, when they tell Jews
not to do something, but could not apply to actively violating the Torah [other authorities
disagree; they think Hazal can occasionally even call for Jews to actively violate the
Torah, with enough cause. The matter is a centuries-old debate]. For his view, we need
to know what counts as shev ve-al ta’aseh, refrain from fulfilling a Torah law. For
example, Hazal said not to put tzitzit on linen garments, because they held the ability of
tzitzit to push aside the prohibition of shatnez worked only if the tzitzit had techelet, the
bluish string lost for much of Jewish history (which many today believe has been
rediscovered).
Wearing linen clothing without tzitzit would seem to be active violation of Torah law, the
person puts on the garment. Peri Megadim says these kinds of questions have to be
considered individually (R. Eisenberger points us to Tosafot in Yevamot 90b, who
suggested tzitzit becomes obligatory just after one dons the piece of clothing, so at the
moment of putting it on there is no obligation, and then it is a matter of refraining from
putting on tzitzit. I think others see this as an example of the power of Hazal to
sometimes uproot Torah law actively).
Derivations—Direct Torah Law or Not?
So far, we have what the Torah says itself, and what the oral tradition told us was the
true meaning of the verses. Beyond that, the issue gets murkier. Sometimes, the
Gemara will derive an idea with a hekesh, where a verse groups two items together and
assumes the laws of one apply to another. (His example is the prohibition to eat
sacrificial meat that has become ritually impure, which R. Pappa in Pesahim 24a
derives from its linkage to ma’aser sheni, the tithe brought to Jerusalem and eaten there
in years one, two, four, and five of the shemittah cycle).
Where the same word appears in two different places, the Gemara sometimes knows of
a gezerah shavah, a tradition the word comes to tell us the laws from one place apply in
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the other. (He gives an example from the laws of arayot, prohibited sexual
relationships).
Both these types of inferences also count as explicit in the Torah, such that (for
example) we would not limit them to the same parameters as the original, a rule known
as dayo that we do apply to a kal va-homer. Their explicit status does not solve all our
problems, however. Sometimes, a gezerah shavah can work to teach either a leniency
or a stringency, and does not tell us which. Because of the doubt, Peri Megadim says
such situations will not produce lashes for deliberate sinners.
There are also kinds of gezerah shavah and of hekesh, with nuances Peri Megadim
discussed in other of his works. (Meaning we cannot understand what counts as the
Torah’s explicit words before we categorize all of these types).
Ideas Taught By the Thirteen Middot (Hermeneutical Principles)
A step down from there, we have laws Hazal inferred or derived with other middot,
hermeneutic principles of how to read the Torah. For all of those, as well as for
Halachah le-Moshe mi-Sinai, Peri Megadim thinks there would be no Torah punishment.
They count as de-oraita, Biblical law, but similar to hatzi shi’ur that we have seen a
bunch of times already, they do not have lashes, and an oath not to transgress them
would take effect.
(He points out a wrinkle, there are two possible reasons we do not punish those who
transgress a rule we know only through a kal va-homer. One option is the reasoning can
go so far as to institute a prohibition but not a second step to a punishment; the other is
that we are never certain the logic of a kal va-homer is ironclad. If it is a matter of doubt,
the sinner might be liable for the punishment, which creates the odd twist that if the sin
was a capital crime, the sinner might not be liable for monetary damages, since s/he
might be liable for death.)
Peri Megadim notes Rambam refers to such laws as divrei soferim, the words of the
Scribes, a locution that could have sounded as if those rules were rabbinic. He is sure
Rambam did not mean that, because he elsewhere speaks of rules being mi-divreihem,
of their words, or de-rabbanan, rabbinic. (For all Peri Megadim is sure, the question of
what Rambam meant with the term has been debated almost since Mishneh Torah first
came out; I remember once skimming a book, I thought by a scholar named
Heinemann, on the issue, but couldn’t find it now when I looked for it online. There is a
more recent book by R. Shmuel Ariel of Yeshivat Otniel on the topic, although I haven’t
read it).
The status of these kinds of laws, halachah le-Moshe mi-Sinai and those derived with
the middot, matters for a huge category, doubtful cases. Doubt in matters of Biblical law
is treated stringently, where in matters of rabbinic law is treated leniently. What about
here?
I am skipping some examples of his uncertainty about how we use these ideas,
including some doubts about what we count as doubts. We’ll end here with one doubt
he has, for an idea he quoted above, Taz’s view Hazal cannot prohibit what the Torah
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explicitly permitted. In the case of halachah le-Moshe mi-Sinai and/or derivations, do
they count as explicit for this context as well?
As I hope is becoming clear, Peri Megadim is not here to answer all the questions, he is
here to raise them, to give us a sense of the complications of the system. The rules for
how we treat laws explicit in the Torah differ from those for rabbinic laws, clearly. He is
showing us that it is not simple to know what counts as explicit, given Hazal’s right to
derive, sometimes in ways we think reveal what the Torah plainly meant, and
sometimes in ways that count as a step below explicit, even if they are still Biblical laws.
Next time, we will start with how the issue affects Jews’ responsibilities towards each
other, arevut.
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Petihah Kollelet: Peri Megadim’s Last Category of Laws From Gd’s Word
Jewish Unity and the Oral Law
Paragraph sixteen of the first part of Peri Megadim’s Petihah suggests arevut, the
principle of Jew’s responsibility for each other, encompasses only the Written Torah. For
Jewish practices found only in the Oral Law, perhaps Jews never took on arevut.
A clear practical ramification comes when one Jew wants to perform a mitzvah act to
help another fulfill an obligation. With obligations written in the Torah, a Jew who has
already himself fulfilled the obligation can nonetheless do it again on behalf of the other,
because arevut makes it as if this Jew also still has not completely fulfilled the
obligation. For Oral Law, (or halachah le-Moshe mi-Sinai, or inferred by the
hermeneutical principles, R. Eisenberger tells us Peri Megadim says elsewhere), the
same connection does not exist.
Shulhan Aruch Orah Hayim 167;19-20 points us in that direction, R. Eisenberger tells
us, because he prohibits making a berachah on food for someone else if the person
making the berachah does not intend to eat. Shulhan Aruch includes ha-motzi on bread
on Shabbat, and Levush says it is because the obligation to eat bread on Shabbat is not
explicit in the Torah (as opposed to eating matzah on Seder night, when there is an
explicit obligation, so that a Jew would be allowed to recite the berachah on behalf of
another Jew even if the first has no intention of eating there, such as one running a
Seder for others who plans to have his own Seder later).
Of course, all these blessings are a matter of rabbinic law, but we are assuming that if
the person is obligated in some way, s/he can also recite the berachah without its being
considered invalid.
Arevut and Rabbinic Law
Peri Megadim thought arevut also applied to rabbinic laws, because he accepted
Rambam’s idea all rabbinic laws are covered by the Torah’s lo tasur, do not stray (from
what the Rabbis tell you), al pi ha-Torah asher yorucha, follow all the rules they instruct
you. Much as we saw with taking an oath, Peri Megadim is saying that here, too,
non-explicit Torah laws are not included in arevut, yet rabbinic laws are. It suggests,
although he does not say it, Jews are linked to each other more by rabbinic laws than
the expansions of Torah law because rabbinic law is more explicit in the Torah itself.
These non-explicit Biblical laws also are not as clearly amenable to protective
legislation, Peri Megadim suggests. Vayikra 18;30 says u-shmartem et mishmarti, keep
or protect Gd’s charge, a verse seen as the source for rabbis’ right to make their
ordinances, yet mishmarti might only extend to what is explicit in the Torah.
Limits to Protection
Nor is all explicit Biblical law necessarily included. Peri Megadim points to Biblical laws
he thinks are themselves already a seyag, protection for other Torah laws. Halachah’s
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general rule against a seyag le-seyag, a fence to a fence (a rule often breached, by
saying the supposed extra fence is really part of the original one, not our topic now).
If so, some Biblical rules might not be eligible for rabbinic protection. Tashbetz
suggested (in a work called Yavin Shemu’ah) that bal yera’eh, the prohibition against
owning leavened grains on Pesah, was a Biblically-instituted aid to avoid the “real”
problem, eating such grains. We have also already noted the view hatzi shi’ur, the
prohibition against smaller than minimum amounts of a prohibited item, is protective.
Put the two together, perhaps there is no problem of bal yera’eh for less than a kezayit.
(Aruch Ha-Shulhan Orah Hayim 431;10 takes for granted the Biblical prohibition does
not apply; whether the rabbinic requirement of getting rid of hametz includes less than a
kezayit is less clear).
Similarly, Peri Megadim notes a Midrash that picked up on the angel’s using the word
na, often understood as “please,” when telling Shimshon’s mother not to eat any grapes
or vinegar. Because the prohibition on those was protective, to keep the nazir from
forgetting and drinking wine (the real concern; note, in both these cases, arguments
could be made the other way, that the Torah had an inherent reason to oppose owning
hametz and/or the nazir partaking of grapes), a hatzi shi’ur of grapes should be a seyag
le-seyag, so he has to make an especial point of it, because Shimshon needed special
protection.
It implies any other nazir would have no Biblical prohibition to have less than the
punishable amounts of wine (but might be banned rabbinically, showing Peri Megadim
thinks the rabbis might have the power to make such rules even if the Torah would not).
He floats the possibility Hazal, too, would not have the right to make rules to protect
such practices, because they are not original mishmeret.
The Fourth Level of Legislation
So far, the laws we have discussed have been 1) explicit in the Torah, 2) close to
explicit in that they are taught by a hekesh or gezerah shavah, and 3) Biblical but not
explicit, such as halachah le-Moshe mi-Sinai and laws inferred by use of the
hermeneutical principles.
Peri Megadim’s fourth category is made up of laws appearing in Nach, divrei kabbalah.
He gives three examples, the mitzvot of Purim, of kavod ve-oneg Shabbat (honoring the
day with nicer clothing and enjoying it with tasty food), and reciting Hallel, showing us
divrei kabbalah, too, contribute essentially to our ordinary religious experience. (An
earlier work, Shu”t Tzemah Tzedek—not the one written by the third Lubavitcher
rebbe—claimed oneg Shabbat was a Biblical obligation; Peri Megadim disagrees.)
Public Torah reading belongs to this category as well, as Yerushalmi Megillah 4;1 tells
us Moshe joined with the other prophets of the generation and established this as an
ordinance (in his role as a regular prophet, rather than direct conduit of Gd’s
commands; R. Eisenberger notes some debate about whether public Torah reading is in
fact “only” divrei kabbalah).
It explains why a minor may not read the Torah or Purim Megillah in public, as his
obligation is rabbinic (a matter of hinuch, education), where adults are obligated by
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divrei kabbalah, a higher level. The same insight resolves Magen Avraham’s problem
with the discrepancy between Shulhan Aruch’s disallowing a minor from reading
Megillah on Purim, Orah Hayim 689;2, where 675;3 was more comfortable with the
minor lighting Hanukkah candles for an adult. Megillah is divrei kabbalah, where
Hanukkah candles are de-rabbanan, as is hinuch.
As an example of how divrei kabbalah sit at a higher level than rabbinic rules, Peri
Megadim suggests we would opt to be stringent in cases of doubt about such mitzvot,
as with Biblical laws. That explains the custom in some cities (such as Prague) to read
Megillah twice if they have reasonable doubt they might have had a wall in the time of
Yehoshu’a. Such stringencies aren’t needed for rabbinic rules, but divrei kabbalah are
stricter. (He questions the example, because many sources argue Megillah and Purim
are safely ensconced enough in the Jewish religious imagination to not need this
stringency).
He offers one last example of divrei kabbalah, donating clothing to those without, an
idea that appears in Yeshayahu 58;7. (As with kavod ve-oneg Shabbat, some argued
this was fully Biblical.)
With that, we have reached the end of those Jewish laws and rules with roots or
connections to the word of Gd itself. There is what Gd said in the Torah, including what
the Oral Law told us the Torah meant; what was derived in ways that seem to make
claims about the meaning of the explicit text (hekesh/gezerah shavah); what was
derived in looser legitimate ways or was orally given with the Torah; and then divrei
kabbalah, ideas the prophets shared, independent of the Torah.
Next time—meaning after Pesah, so hag kasher ve-sameah—we will start our long walk
through types of rabbinic rules.
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Petihah Kollelet: Rabbinic Laws with Some Connection to Scripture
We all know the category of rabbinic law, in prohibitions and obligations.
For prohibitions, Peri Megadim gives the examples of Hazal’s including fowl
in the prohibition of basar be-halav, cooking, eating, or gaining benefit from
meat cooked in milk, as well as their adding more types of relationships to
those the Torah prohibited as arayot, forbidden sexual congress.
For obligations, he gives an obvious example, lighting candles on
Hanukkah, and then also a not-so-obvious one, reading the Megillah on
Purim and sending food to others. Not so obvious because he has
previously said the mitzvot of Purim appear in Tanakh and therefore count
as divrei kabbalah. It’s an unresolved question R. Eisenberger works on,
and I will leave for now.
Two Kinds of Asmachta
We sometimes find the Gemara give a verse for a rabbinic law, which
implies the law is “more” than rabbinic. In some cases, such as Berachot
41b, the Gemara then dismisses the verse as asmachta be-alma, “just” an
asmachta. Normally, I would say the Gemara means they cited the verse as
a thread on which to hang a rabbinic idea, without any claim it is what
Scripture intended.
Peri Megadim complicates our lives, because he shows there are two kinds
of asmachta, hashuvah, important in the sense it provides a significant link
between the rabbinic idea and Tanach, and asmachta be-alma, a verse
invoked with no deep connection. The rabbinic law to wash one’s hands
before eating non-sacrificial food (usually bread) has both types of
asmachtot in the Gemara, offering us a chance to see the difference.
Hullin 106a has Rava tell us R. Elazar b. Arach linked the practice to
Vayikra 15;11, a verse about a zav, a man who is ritually impure because of
emissions from his body. The verse speaks of his not having washed his
hands. Berachot 53b has R. Yehuda in the name of Rav or a baraita infer
the same idea from Vayikra 11;44, you shall sanctify yourselves and be
sanctified. To explain the redundancy, Rashba in Torat Ha-Bayit (R.
Eisenberger reproduces the passage for our convenience) says the verses
address separate audiences; Ra’ah (R. Aharon Ha-Levi, a colleague of
Rashba’s, who wrote extensive glosses on Torat Ha-Bayit, know as Bedek
Ha-Bayit) instead says the verse in Hullin, which speaks of washing one’s
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hands, is an asmachta hashuvah, where the verse in Berachot is asmachta
be-alma.
Practically, Peri Megadim thinks a rabbinic rule with an asmachta hashuvah
is treated much more like a Biblical law than other rabbinic rules. He has
previously accepted Rambam’s idea all rabbinic law is covered by the verse
of lo tasur, making it all Biblical. Only because Hazal themselves allowed it
as part of their legislation do we take the lenient perspective in doubtful
cases, allow kevod ha-beriyot, issues of human dignity, to stop us from
fulfilling a rabbinic law, and refrain from making a gezerah le-gezerah, a
second protective ordinance to an existing one.
If those laws have an asmachta hashuvah, he now argues, Hazal wanted
us to treat the laws more like Biblical ones, did not allow us these outs.
Proofs of Asmachta Hashuvah Making Matters More Biblical
Peri Megadim has credited the idea to Ra’ah, and now supports it with six
occasions where halachah treats a matter as Biblical when he is sure it is
rabbinic, with an asmachta hashuvah. [Before we see them, I note he
makes it more urgent to know how to distinguish when the Gemara
experiences an asmachta as hashuvah; his examples make clear the
matter is not clear, another wrench in any halachic discussion, because two
decisors can agree on everything and yet reach opposite conclusions
based only on their evaluation of how seriously the Gemara meant a verse,
whether an asmachta be-alma or hashuvah].
Gittin 59b lists some activities instituted because of darkei shalom, the
ways of peace, among them giving the first portion of Torah reading to a
kohen. The Gemara questions the example, because it seems to be a
Biblical requirement, an expression of ve-kidashto (Vayikra 21;8), the
Biblical obligation to treat priests with special honor. Peri Megadim is sure
the verse is an asmachta, yet the Gemara calls it a de-oraita (although Peri
Megadim later does note Rambam included ve-kidashto in his list of Biblical
commandments, meaning he took the Gemara literally). Solution: asmachta
hashuvah, a link close enough to allow for treating the idea as a Biblical
one.
Treating Doubtful Cases Stringently
His second example concerns muktzeh, where the beginning of Beitzah
refuses to be lenient about a doubtful case of muktzeh, despite the
prohibition against moving certain objects being rabbinic. Peri Megadim
says muktzeh has an asmachta hashuvah (he does not provide the verse;
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my Bar-Ilan search gave me other aharonim-- Penei Yehoshu’a, Hatam
Sofer, and R. Elyashiv-- who said it was Shemot 16;5, ve-hechinu et asher
yavi’u, about the man that fell on Friday, the Jews should prepare what they
intend to bring (or eat) on the next day, Shabbat).
Tur Orah Hayyim 209 says one must repeat Al Ha-Mihyah or Al Ha-Etz, the
blessing recited after eating one of the seven species for which Israel is
celebrated, if s/he is uncertain whether he already said it. Since this
blessing is rabbinic—only the full-fledged Bircat Ha-Mazon is a Biblical
obligation—we expect the rule to be safek de-rabbanan le-kula, go leniently
about a rabbinic rule. Here, too, Peri Megadim thinks there is an asmachta
hashuvah, sources apply the verse for Bircat Ha-Mazon to eating other
fruits for which Israel is known and praised. (This is where he
acknowledges Rambam apparently did not recognize this category,
because he ruled one does not recite Al Ha-Etz just in case.)
Levush thought this idea also explained why someone who had eaten only
enough to be obligated at a rabbinic level—a kezayit, an olive’s
worth—could recite Bircat Ha-Mazon on behalf of someone who ate a fully
satiating meal (the standard for a Biblical obligation, according to many
authorities). For Levush, the verse of ve-achalta was used to support the
idea of Bircat Ha-Mazon when the person did not eat to fullness, and made
it close to a Biblical obligation. (Peri Megadim notes others disagree, such
as Magen Avraham, and attribute it to arevut, to Jews’ obligation to help
fellow Jews fulfill their obligations, a topic we discussed last time.)
A Verse Makes It Biblical
Tosafot Avodah Zarah 22a cites a challenge Rabbenu Elhanan posed to his
great uncle, Rabbenu Tam, about the prohibition of melachah (creative
labor) on Hol Ha-Mo’ed, the intermediate days of holidays. Rabbenu Tam
said the prohibition was rabbinic, where Mo’ed Katan 11b refers to it as
Biblical. Rabbenu Tam replied that Hagigah 18 offers a verse to support the
prohibition, Shemot 23;15, a verse Rabbenu Tam was sure was an
asmachta. Peri Megadim says he clearly means asmachta hashuvah.
Sotah 44a gives us his last example, where the Mishnah lists those who
are not required to go to war by virtue of sins they have committed (and
therefore properly count themselves as fearful, because their sin makes it
more likely they would be killed in war). The list includes a kohen who
married an halutzah, a woman who had undergone the spitting-in-the-shoe
ceremony to free her from marrying her brother-in-law after her husband
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passed away without children. The kohen’s prohibition to marry her,
however, is rabbinic (so the Torah should not include it among sins freeing
a soldier from war), leading Tosafot Yom Tov to dismiss it as having been
included in the list mistakenly.
Peri Megadim instead says it is a rabbinic law supported by an asmachta,
Vayikra 21;7. The verse says “and a woman who was divorced,” taken by
Yevamot 24a to allude to an halutzah. (The example shows us the
difficulties I mentioned earlier, because the Gemara first thinks the idea
must be Biblical based on the verse, then says, no, it is an asmachta
be-alma. Peri Megadim is saying the Gemara meant it was an asmachta
hashuvah. If he is right, we cannot be sure an asmachta is “only” an
asmachta even where the Gemara says it is; it might still be an asmachta
hashuvah.)
He then gives two counterexamples, both linked to Shemot 16;29, no man
should leave his place on Shabbat. The Gemara applies the verse to
staying within two thousand amot of one’s city as well as to eruv, the
combining of several private areas into one big one, to allow carrying from
one to the other. In both cases, the Gemara says we rule leniently about
doubts, because they are rabbinic. Tehumin is a little easier, because the
Gemara explicitly says the idea was instituted to be treated leniently; for
mixing private spaces, he is less confident of why we are allowed to treat it
leniently.
(He does not tell us how he knows this must be an asmachta hashuvah.
Enough said.)
Regular De-Rabbanan
I could stop here, except Peri Megadim is about to launch into a long
discussion of makkat mardut, the lashes given for violating rabbinic rules, a
topic I think will take us more than one time, so let me briefly note his last
category before that, regular rabbinic rules, with no link to a verse. He
reminds us Rambam held these all nonetheless become instances of the
Biblical prohibition of lo tasur.
Rabbinic obligations require a berachah before fulfilling them, as opposed
to doubtful Biblical obligations, where the matter is less clear. In Orah
Hayim 67;1, Shulhan Aruch requires repeating Shema with its blessings if
one is unsure whether he said it, where in 17;3, Shulhan Aruch had ruled
those of uncertain sexuality would don a tallit without a blessing (this
follows Shulhan Aruch’s view in general, those exempt from an obligation
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who choose to perform it do not recite a blessing), similar to Yoreh De’ah
265;3, an androginos would not make a blessing on his circumcision.
Resolution was provided by Derishah, who said a Jew who knows
him/herself to be obligated in a certain mitzvah but is uncertain as to
whether s/he fulfilled it would make a blessing, where a person unsure of
whether s/he fits the criteria for the obligation at all would not.
Rabbinic law for Peri Megadim came with or without Scriptural allusion,
those allusions of greater or lesser strength, affecting our experience of
those laws, particularly in cases of doubt. Next time, we will learn about
how Hazal could discipline those who flouted their regulations.
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Petihah Kollelet: Rabbinic Lashes
Starting at paragraph twenty-three of the first part of the Petihah Kollelet, Peri Megadim
takes up makkat mardut, rabbinic lashes. Deliberate violations of rabbinic laws could
have incurred Biblical lashes according to Rambam, who says every violation of a
rabbinic law inherently also violates the Torah’s prohibition of lo tasur. Nonetheless,
Hazal chose to distinguish their laws from other Biblical ones, and this was one way, by
exempting their ordinances from Biblical lashes.
Peri Hadash, Orah Hayim 496;1 took the position they left open two options for how to
discipline those who flout their laws. Makkat mardut is one, the other nidui/ herem,
versions of social ostracizing. A bit later in the Petihah, Peri Megadim brings up the idea
again, and notes Ran’s idea, rules the rabbis innovated are punished with nidui, rules
they made as extensions of Torah law get lashes.
Peri Hadash 471;2 also discussed how many lashes are involved (the eventual answers
are either 39, as with Biblical lashes, or thirteen, according to Rabbenu Tam), and that
when the sin is ongoing, such as Jew refusing to sit in a sukkah on the holiday, the court
will give these lashes until the sinner yields, even to the point of killing him/her if s/he
remains obstinate. Peri Megadim also later says these lashes are less harsh (the one
holding the whip does not hit as hard as for Biblical ones).
[The whole idea of lashes as a punishment is likely foreign to us, may sound extremely
harsh. Peri Megadim does not discuss it—I think because he was so accustomed to the
idea-- and it can certainly be abused, but I do wonder whether those who have
committed crimes would prefer lashes or years in prison. The latter seems to me much
more life-disruptive. Men who get out of prison after a few years have a very hard time
rebuilding their lives, where lashes, painful as they are, heal enough within a week or
two to get back to living.
This discussion takes for granted another out of fashion idea, a community’s right to
discipline around religious observance, when the person’s “private” choice of
nonobservance, seemingly not affecting anyone else, is seen as a matter of communal
concern. The Gemara thought public refusal to observe the Torah, in a Torah-based
society, was a public matter, I think for the example it sets and the risk it poses to
maintaining communal norms, and therefore properly within the court’s right to discipline
and enforce.
A Jew cannot decide not to perform a mitzvah where the community will see and notice
his/her lack of observance; it is the proper role of the court to cajole, convince, or coerce
the Jew’s observance, even if it requires significant force. A point to ponder.]
Losing One’s Right to Witness
To kick off paragraph twenty-four, Peri Megadim notes a crucial distinction between the
kinds of sins. One that deserves Biblical lashes renders the sinner a Biblical rasha,
evildoer, disqualified from testimony at that level. Where Biblical lashes are not relevant,
rabbinic sins or Biblical ones where the Torah did not institute lashes (such as a lav
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she-ein bo ma’aseh, a prohibition violated without an action), the sinner does often incur
makkat mardut, and become disqualified from giving testimony at a rabbinic level.
It gives more urgency to the question of what kind of lashes a sin incurs, if any, even in
an environment where no lashes will be given, because it also tells us who is or is not
allowed to serve as a witness. [Valid testimony matters for disputes, as well as for
ceremonies where witness is necessary, such as marriage.]
It leads Peri Megadim to pose nine questions, which I will share as he answers them.
First, he wonders whether rabbinic lashes require warning—as do Biblical ones, to be
sure the sinner is acting deliberately rather than unwittingly. He cites Rambam in Laws
of Sanhedrin 18;5, a court can administer makkat mardut wherever no warning was
given for a Biblical sin. Peri Megadim assumes the same would be true for purely
rabbinic sins where makkat mardut are relevant, no warning is needed.
The Sins of Makkat Mardut
Here is where he comes back to the question of nidui, ostracizing, vs. makkat mardut,
suggests Ran’s idea that it depends on whether the rabbinic law is an extension or
protection of Torah law, in which case it gets lashes, or is wholly formulated by Hazal, in
which case nidui is the proper strategy. Peri Hadash thought it was the court’s choice,
and Rambam had pointed out we generally do not place Torah scholars in nidui. Either
way, they answer his current question, what sins incur makkat mardut?
He notes the flow of the conversation seems to assume nidui is the worse punishment,
such that even were we to say some sins get only nidui, those who commit them would
become rabbinically disqualified as witnesses.
He then quotes R. Yonatan Eyebeschuetz, with great respect, who held violators of
certain Biblical sins for which there was no Biblical punishment—a prohibition put in the
Torah to set the stage for a possible death penalty, a prohibition attached to an
obligation that could rectify it—would lose their right to testify as a matter of Torah law.
The lack of punishment is a technical matter rather than any indication of such sins
being less severe.
Peri Megadim wonders about plain prohibitions with no lashes, however, because those
might be less stringent, as might be when a Jew violates a prohibition attached to an
obligation and fulfills the obligation, especially if the Jew intends to fulfill it when violating
the prohibition (the Jew steals something intending to return it, or takes a mother bird
with her eggs intending to soon send her away; in those situations, there is room to say
fulfilling the obligation wipes away the violation).
Sins With No Makkat Mardut
Rambam makes clear some transgressions would not incur even makkat mardut. In
Laws of Shabbat 1;4, he notes he will occasionally write that a certain person is patur
mi-kelum, completely free of consequence, or eino hayyav kelum, not liable at all. In all
such cases, there would not be even lashes (Peri Megadim sends us to Maggid
Mishneh and Lehem Yehudah, conveniently brought by R. Eisenberger, who point out
Rambam chose not to write mutar, because they are not permitted, only not punished).
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Peri Megadim gives only one example from Shabbat laws, a type of carrying that could
never violate Torah law because the object itself is tall enough that it could never be
rested in a Biblical reshut ha-rabim, public space (reshut ha-rabim extends only ten
tefahim up in the air, about three feet).
A more familiar example he gives comes from the laws of Pesah, where Rambam
records the possibility of makkat mardut for eating hametz in the sixth hour of Erev
Pesah. (Hazal prohibited eating hametz after the fourth hour of the day, and benefitting
from it after the fifth hour). Lehem Mishneh noted the implication, there would be no
lashes for eating it during the fifth hour, and suggested Hazal did not choose to punish
eating when benefit was permitted.
Makkat mardut can affect Biblical sins and rabbinic ones, of varying severity, or not be
relevant at all. Next time, we will start with the ramifications of sins with no human
punishment for them.
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Petihah Kollelet: More Kinds of Makkat Mardut
Rabbinic Lashes for Actionless Sins, Biblical and Rabbinic
We are in the process of figuring out what kinds of violations can receive makkat
mardut. For Biblical sins without actions, Rambam in Laws of Hametz and Matzah 1;3
prescribes such lashes for someone who leaves leavened grains in his/her possession
(where no action occurs). Peri Megadim takes it to be an example of the category as a
whole, and extends the idea to failing to fulfill an obligation (such as someone who did
not shake a lulav on Sukkot).
With rabbinic rules, matters are not as clear. He first thinks rabbinic violations without
action should be free of punishment, because Hazal only prescribed lashes for active
sin. That would explain why Rambam records such lashes for eating hametz in the sixth
hour of Erev Pesah, a time when benefit is equally prohibited, yet these lashes seem
not to apply. Peri Megadim thinks hana’ah (benefit) usually happens with no action, and
therefore with no Biblical lashes, so Hazal never made rabbinic ones.
Shulhan Aruch Even Ha-Ezer 21;1 seems to disagree, because it assumes there would
be makkat mardut for a man who deliberately took pleasure in listening to a woman sing
or looking at ordinarily covered parts of her body, two other examples of violations with
no action. Peri Megadim points out Rashi and Tosafot have conflicting views on the
matter, where Rashi thinks a court would not use makkat mardut to coerce a Jew to light
Hanukkah candles or listen to the Megillah on Purim, and Tosafot think it would.
Doubtful Cases, Biblical and Rabbinic
Peri Megadim suggested, hesitantly, that the different types of doubt in halachah explain
seemingly contradictory rulings by Rambam. The Torah clearly prohibited plowing a field
with an ox and a donkey in the same plow; what counts as one plow was not completely
clear, such as with an animal and a fish (one on land, one in the sea). Rambam rules
there are no rabbinic lashes in that case.
He held there would be such lashes for a kohen who commits marital relations with a
woman of uncertain status, where we do not know if she is permitted to him (like a
widow) or not (such as a divorcee, for example if we are not sure whether he had
already passed away before the bill of divorce reached her).
The first is a doubt about the law, where the second is a doubt about the facts; perhaps
only the latter would be addressed with makkat mardut.
The suggestion has problems, because where someone consecrates invalid wine,
Rambam rules there are makkat mardut despite it being an unresolved question of law,
whether the invalidating element of the wine is similar enough to a mum, a physical
aspect of an animal, to violate the Biblical prohibition against consecrating such an
animal. He leaves the matter unresolved, suggests the wine case might have a
confounding factor, an aseh, an obligation to consecrate only worthy items, leading to
makkat mardut for its violation.
Lashes Without a Violation
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Rambam, Laws of Vows 12;4, records a case of makkat mardut where the person did
not violate any technical prohibition. A husband has the legal ability to nullify his wife’s
vow to be a nezirah, to take on a status where she may not drink wine or come into
contact with the deceased. A Mishnah, Nazir 4;3, tells us if a husband nullified his wife’s
vow without her knowledge, and she violated it anyway, she would be given makkat
mardut.
Peri Megadim raises the possibility we would do the same with a Jew who ate what he
and everyone else thought was helev, fat prohibited by the Torah, only to have it turn
out to be shuman, permitted. A man who did so would become invalid as a witness as
well, since Peri Megadim has previously assumed they are linked.
He is suggesting the Mishnah teaches us there can be full makkat mardut for someone
who thinks s/he is violating the Torah, even if it turns out s/he did not. Because (as one
of the attendees at the Daf Yomi I learn online likes to say) intent counts.
Makkat Mardut and Biblical Punishments
With Biblical lashes, were the action to also deserve a fine, we usually take only one of
the two (the lashes). With makkat mardut, Rambam’s Hilchot Na’arah Betulah, Laws of
a Virgin Maiden (as Sefaria renders it), leads Peri Megadim to assume the perpetrator
would pay the money and not be liable for the lashes.
[The case was a man who seduces a woman who is also prohibited to him; were she
prohibited at a Biblical level, he would incur lashes and not pay the usual fine for
seducing a virgin. If she is prohibited by an aseh, a positive obligation, or rabbinically,
Rambam says he has to pay the fine, because there are no lashes.] Peri Megadim says
Rambam means the possible presence of rabbinic lashes does not exempt from a
Biblical monetary payment, and once he is going to pay money, he will not have to bear
the lashes.
He will, however, lose his ability to testify in court, because violations where an
obligation to be lashed can be circumvented through a monetary payment are still
enough to render the sinner an invalid witness (an idea we have seen before, credited
to R. Yehonatan Eyebeschuetz).
Mishneh Le-Melech suggested another example of the presence of a Biblical
punishment forestalling a rabbinic one. Tosafot in Makkot 13a said a kohen who has
marital relations with a woman who is both divorced and a halutzah (had a freeing
ceremony with her brother in law after her husband passed away without children)
would incur only one set of lashes. Although there are two distinct violations (in which
case, we can punish each sin separately, with two sets of Biblical lashes), Tosafot says
the Biblical ones fulfill the man’s needed punishment. Mishneh le-Melech extrapolated
to all situations where one act violates both a Biblical and a rabbinic prohibition.
Peri Megadim demurs, because Hazal attached their rabbinic prohibition of a halutzah
to the verse that prohibits a kohen’s marrying a divorcee. Plausibly, Tosafot held their
view only in that case, because the prohibitions are related. Where the violations are
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completely separate, he thinks there likely could be both Biblical lashes and makkat
mardut.
The Torah Lays Out a Reward
For our last example of questionable makkat mardut, Peri Megadim points out
conflicting sources on how a court will act towards Jews who refuse to fulfill an
obligation where the Torah specified the reward. Hullin 106b indicated we do not punish
such people, since they know what they are losing, the example there a man who was
not honoring his parents (the Torah says fulfilling the obligation of kibbud av va-em
brings long life).
On the other hand, Rambam, Laws of Rebellious Ones 5;15, called for makkat mardut
for a person who mistreats his parents. [Peri Megadim does not raise what seems to me
a possibility, Hullin spoke of someone who did not fulfill kibbud, where Rambam spoke
of someone who was mevazeh, mistreated them verbally. I could have imagined
Rambam agreeing there were no rabbinic lashes for failing to do kibbud, where bizui is
an active violation the court intervenes to stop.]
Peri Megadim assumes it was a symbolic thirteen lashes rather than the lashes where
the court keeps going until the sinner relents, similar to the view of Ritzba cited by Taz
Yoreh De’ah 240;1, that Hullin did not mean to ban all lashes, only the extensive
version.
On the other hand, Rambam called for rabbinic lashes of a person who refuses to give
charity, Laws of Gifts to the Poor 7;10, despite it too having matan secharah be-tzidah,
its reward laid out in the Torah. An additional challenge to our model thus far, Rambam
sounds like the lashes go on until the person agrees to give the charity. Peri Megadim
suggests charity has a prohibition attached to it, bal tikpotz, not to withdraw one’s hand;
the prohibition has no delineated reward, making it open to the coercion of makkat
mardut.
Next time, Peri Megadim moves on to other aspects of rabbinic laws, ways to
understand the system. As we leave makkat mardut, we see its nuances, how it serves
to punish as well as to coerce, a way for the rabbinic leadership of each generation and
community to take steps to fill in the blank spaces the Torah itself left open, to ensure
proper observance by all.
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Petihah Kollelet: Is Performing a Mitzvah a Benefit?
In paragraph 29, Peri Megadim announces he is taking a pause from listing the types of
mitzvot (we might be confused, because he has been talking about makkat mardut
recently; for him, that’s part of his exposition of de-rabanan, rabbinic obligations). He will
return to it in a bit, after some digressions, a first one about mitzvot lav lehanot nitnu,
the idea that mitzvah observance is not considered a financial benefit to a Jew. (He
labels another one a “kuntres,” a separate essay, about bal tosif, what the Torah means
when it prohibits adding to the Torah; as we will see, he has several smaller side
discussions as well, about other aspects of rabbinic legislation).
For Rabbinic Mitzvot, Too?
The primary ramification of mitzvot lav lehanot nitenu comes when one person is mudar
hana’ah, forswore deriving benefit, from another Jew (or been forsworn, the other Jew
the one who took the oath). [This is not a common idea today, and seems odd, so let
me suggest how it could come about: imagine one person being supported by, receiving
many gifts or favors from another, and is worried about becoming too dependent. To
force him/herself into autonomy, s/he takes the oath. Or, for the flip side, imagine one
Jew thinks another is freeloading and wants to stop it, so s/he is madir be-hana’ah,
forbids the other from any benefit. As a reminder: halachah doesn’t like this, thinks
oaths are a poor and risky way to achieve such goals. We can consider why Gd created
the possibility of doing it another time.]
If we say mitzvot do not constitute a benefit, the forsworn Jew can benefit from the
mitzvah performance of the other, such as hearing him blow shofar.
Ba’al Ha-Ma’or limited the idea to Biblical mitzvot. For example, blowing trumpets on a
fast day, which he was sure is a rabbinic issue, would be a problem of deriving benefit,
and a Jew who had made such a vow could not hear the trumpet blasts from the other.
[I wasn’t sure how Ba’al Ha-Ma’or knew these are rabbinic, and it took me awhile to find
an answer. Shu”t Maharya Ha-Levi 2;152, by R. Yitzhak Aharon Ha-Levi Ettinger,
brother in law of R. Yosef Shaul Nathanson, suggests that for the purposes of blowing
trumpets as a Biblical matter, the fast day must include a national gathering. Any other
fast day’s trumpet blowing is rabbinic.]
Ran disagrees, thinks rabbinic mitzvot too are not lehanot, not a matter of benefit, and
therefore could be performed by the forsworn Jew.
[Peri Megadim does not discuss the conceptual ramifications. To say mitzvot do not
confer a monetary benefit seems to me to segregate them from ordinary human life in a
way I think sheds light on how halachah views religious observance. Another time.]
Prospective or Retrospective?
Mishneh le-Melech detected a disagreement between Rambam and Tosafot regarding
the application of this principle. He thought Rambam allowed it only bedi’avad, usually
meaning retrospectively, where it has already happened. Peri Megadim notes this would
mean a Jew could only blow shofar on behalf of a mudar hana’ah if there are no other
options [this is an example of bedi’avad invoked prospectively, because the situation is
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already after the fact; when there is no one else who knows how to blow shofar, it is a
bedi’avad, and the forsworn Jew can hear shofar even if mitzvot lav lehanot only works
bedi’avad.]
In Orah Hayyim 589;7, the Shulhan Aruch frames the issue as Mishneh Le-Melech
would expect for someone following Rambam’s view, the mudar hana’ah can only hear
shofar from the other if he is blowing anyway, to fulfill his own obligation (or, I think, is
blowing on behalf of an entire congregation and the mudar hana’ah slips in). In Yoreh
De’ah 221;12, he issues a blanket permission. Peri Megadim notes the two without
telling us how he would reconcile them.
Later in the discussion, he gives another example of the idea of mitzvot being a benefit
or not. Suppose a Jew has forsworn benefit from a certain kohen; can that kohen offer a
sacrifice on his/her behalf? [Ways this could happen are full of irony, either the kohen is
the one on duty when this Jew happens to come, or this Jew seeks out this kohen to
throw in his face the fact he is offering this celebratory offering. Or the like.] According to
the view in the Gemara that kohanim in the Temple represent the people coming to
bring their offering (as opposed to shluhei de-rahmana, messengers of Gd, the other
view in the Gemara), Ran holds one cannot have the kohen perform the offering.
Always other kohanim around, so it’s not a bedi’avad.
Candlelight, Hanukkah or Shabbat
At first glance, the idea of mitzvot lav lehanot nitenu should also mean we could use
issurei hana’ah, items where a Jew may not benefit, for mitzvah performance as well.
For example, olives in the first three years of a fruit tree’s growth are orlah and assur
be-hana’ah, prohibited to benefit; however, since mitzvot lav lehanot, a mitzvah is not a
benefit, if we follow Ran and extend the idea to rabbinic mitzvot, we should be allowed
to use orlah oil for Hanukkah lights.
Peri Megadim points out that would be true only if the Jew has no other oil (along the
lines of saying we can only rely on the principle bedi’avad, as we saw above), but here
for another reason: the Jew is obligated to use some oil, so allowing him/her to use oil
that is otherwise assur be-hana’ah saves the Jew actual money. (He refers us to his
comments to Shulhan Aruch itself, where he raises other issues, such as whether items
like orlah are considered not to have a shi’ur, an amount, and therefore could not be
used, and how Shabbat candles clearly could not use orlah oil, because the point of
Shabbat candles is to provide light for people’s use).
Gezerah Le-Gezerah
Theoretically, Hazal do not make protective ordinances to protect a previous rabbinic
ordinance, an idea known as ein gozerin gezerah le-gezerah, they do not make a
decree for a decree. Peri Megadim notes the rule is not absolute, sometimes another
decree is needed for the first one to remain in effect. [The Gemara does use that phrase
sometimes; it also has the idea of kula hada gezerah, it is all one decree, meaning what
seems like a separate issue was really part of the original rule.]
Taking us back to a topic we saw awhile back, Peri Megadim suggests if a rabbinic rule
has an asmachta hashuvah, a verse that hints to the idea fairly strongly, Hazal could
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then make another gezerah as well. Rashba seems to disagree, he concedes, in
discussing the case of a non-Jew who on his/her own volition lights a candle on behalf
of a Jew on Shabbat. Amirah le-akum, the rabbinic rule Jews may not ask non-Jews to
act on Shabbat in ways the Jews themselves may not, has an asmachta hashuva,
because the Torah says (Shemot 12;16) all creative activity lo ye’aseh, shall not be
done, the passive voice hinting even non-Jews may not do it.
Peri Megadim thinks the fact of the asmachta hashuvah paved the way for Hazal to
make the additional decree of prohibiting where the Jew did not speak about the act at
all, the non-Jew just decided to do it. Rashba’s saying it was a matter of kula hada
gezerah, it was all one rule, tells us he did not think the asmachta hashuvah worked.
(Peri Megadim also sends us to his glosses to Taz Orah Hayyim 244, where he saw
more room to allow amirah le-akum for rabbinically prohibited activities, since the
asmachta would not have included it.)
He’emidu Divrehem
He also thinks Hazal had tiers of legislation, rules they made for its own purpose, and lo
pelug, rules they made because they did not want to blur an original rule. (He based the
idea in a rule about where a kohen leading services can interrupt his repetition of the
Amidah to confer the priestly blessing; for the discussion, he refers us to his Eishel
Avraham 128;30).
The issue matters when a rabbinic rule conflicts with a Biblical one. Hazal could and did
insist on following their rules even when it would prevent a person from fulfilling a
Biblical obligation, but only for the essential rule, not the lo pelug.
(R. Eisenberger in the notes gives a good example: Hazal required a convert to treat
him/herself as if s/he was tamei met, ritually impure, and needs sprinkling with Parah
Adumah water; a rabbinic rule prohibited such sprinkling on Shabbat, even if it was the
day of sacrificing the Pesah sacrifice and this convert’s second sprinkling was that day.
The two rabbinic rules, the need for sprinkling and prohibition of doing it on Shabbat, will
stop this convert from fulfilling the mitzvah of offering the Pesah sacrifice that year. Had
there been a lo pelug extension of a rule, though, it would not have led to the same
conclusion.)
Other Elements of Rabbinic Rules
He briefly notes a question about whether rabbinic obligations push aside Biblical ones.
While Berachot 47b seems to portray R. Eliezer as setting aside a Biblical obligation (he
fully frees a partially converted non-Jewish slave) to secure a minyan for prayers, Peri
Megadim thinks the example of megillah, which does not allow for setting aside any
Biblical obligations, shows we have to re-read Berachot, to realize there was no Biblical
obligation implicated. On the other hand, within rabbinic rules, obligations push aside
prohibitions, and more significant or stringent ones push aside lesser, just as would be
true within Biblical commandments.
Magen Avraham 64;3 pointed out another difference, rabbinic rules do not require intent
even according to the view intent is needed for Biblical commandments. Peri Megadim
glossed the idea, because berachot usually do require kavannah, but later in Shulhan
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Aruch seems to have backtracked, to agree they do not (and berachot would be a
different issue).
Last for this time, just as women are generally exempt from obligations with a time
component, they would be so in rabbinic ones, other than where they have a specific
connection, such as with megillah, where they were part of the miracle.
That’s his wrap-up of rabbinic rules. Next time, we’ll see his views on Bal Tosif, the
prohibition against adding to the Torah, then on to other categories of obligations.
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Petihah Kollelet: A First Look at Bal Tosif
The Torah twice prohibits adding to its laws (Devarim 4;2 and 13;1), at first glance a
simple idea. Peri Megadim does not tell us why he placed this discussion here, in the
middle of a list of the types of rules and regulations in the Torah. From his start with
Rambam’s version of the rule, Mamrim (Rebellious Ones) 2;9, we see the answer.
Rambam wonders about Chazal’s extensive rights to legislate, create obligations, add
prohibitions, even sometimes ban Jews from fulfilling obligations in the Torah (such as
shofar when Rosh HaShanah happens on Shabbat). Doesn’t that constitute adding to
the Torah. Peri Megadim puts it here, I think, because it is essential to understanding
the whole category of rabbinic rules.
Rambam’s Bal Tosif, with Besar Hayah Be-Halav, a Continuing Problem
Rambam’s solution—we will see others—was to hinge the issue on how Chazal framed
their additions or subtractions. As long as they do not pretend to be reconfiguring Torah
law, they will not have a problem with bal tosif or its reverse, bal tigra, do not take away.
Were they to announce a Biblical obligation to light Hanukkah candles, for example,
they would violate bal tosif. Being candid about its rabbinic origins avoids the problem.
For Rambam, bal tosif is less about adding to or taking away from the body of laws,
more about being clear not to misrepresent rabbinic legislation as Biblical.
[Ironically, this Rambam seems itself to have a problem in that regard. As I once heard
mori ve-rabi Rabbi Dr. Haym Soloveitchik point out, Kessef Mishneh noted Rambam
here calls besar hayah be-halav, the prohibition against cooking/eating the meat of
hayyot—nondomesticated animals, like venison—in milk as a Biblical one. In Laws of
Prohibited Foods 9;4, however, he labels it de-rabbanan, rabbinic.
Kessef Mishneh was sure Rambam held the view he wrote in Ma’achalot Assurot,
Prohibited Foods, and wrote it differently in Mamrim to make the point one could violate
bal tosif even in a particular region of the world. Hullin 113a presents the viewpoint of R.
Yose Ha-Gelili, the Torah prohibited all kosher animal meat in milk. Were one to treat
hayah meat in milk as rabbinic in a place that followed his rulings, the person would
transgress bal tigra, taking away from the Torah, and vice verse in other places.
Prof. Soloveitchik, in my memory (from a shiur I heard well over thirty years ago, and he
may in the interim have found a more satisfying answer), noted Rambam frequently
changed his mind about issues over time (there are many examples of him ruling one
way in the Mishnah commentary and another in the Mishneh Torah; in this instance, he
codified R. Akiva’s view in the Mishnah commentary and in Ma’achalot Assurot. I forget
what led Rabbi Dr. Soloveitchik to suggest he had changed his mind, but am sure he
had some evidence).
His idea was Rambam may originally have taken the view it was Biblical, changed his
mind, and adjusted the ruling in Mishneh Torah. In reversing himself, he fixed the main
place it was written, but neglected to do it in an out of the way place. As I revisit his view
from the distance of years (where back then I mostly had awe for whatever he said), I
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am less convinced, because this isn’t as out of the way as it seems: Rambam is using it
as the paradigmatic example of when it is wrong to mislabel something.
To have forgotten to relabel after he changed his mind seems egregious. Kessef
Mishneh doesn’t feel much better: it seems odd for Rambam to present a law as Biblical
for those few people who are in a place that ruled according to R. Yose Ha-Gelili, a
circumstance that hadn’t occurred in over a thousand years when Rambam was writing,
and could mislead others into a violation of bal tosif. Tzarich iyyun.)
What Counts as Adding to a Mitzvah
Ra’avad rejects Rambam’s view, instead says the prohibition involves adding within the
mitzvah (such as putting five Biblical passages into tefillin or five types of produce into
the lulav set). Ra’avad seems to focus on bal tosif as a problem within the performance
of the mitzvah, where Rambam also sees it in the way Jews experience an observance.
Peri Megadim suggests an idea of R. Eliyahu Mizrahi’s could help us see a reason for
Rambam and Ra’avad’s views. Twice in his supercommentary to Rashi on the Torah, R.
Mizrachi pointed out two ways to transgress bal tosif, where the Jew adds a new type of
material to an object of mitzvah, such as a fifth kind of produce to a lulav, or more of the
existing kind where it clearly joins the original unit, such as a fifth tzitzit on a garment.
Whether adding more of one of the species within the lulav (extra aravot, let’s say) is a
problem depends on a dispute between R. Yehudah and the general group of Sages as
to whether lulav needs an egged, to be tied together. If it does (R. Yehudah’s view), by
binding in extra aravot, the Jew makes clear he intends them to be incorporated in the
whole and are a problem of bal tosif. For the Sages, the lack of binding shows the extra
need not be part of the original (can be decorative, e.g.), with no bal tosif transgression.
Peri Megadim says the same logic would mean if a kohen added some other verse of
blessing to his birchat kohanim, it would be bal tosif (I think because the kohen is up
there, clearly intending to bless the people). Repeating one of the verses the Torah laid
out (saying yevarechecha Hashem ve-yishmerecha twice, for example) would not,
because there is no egged, nothing forcing us to see these as linked. This kohen said
the regular blessing, and then happened to start but not finish a separate blessing, with
no bal tosif concerns. R. Mizrachi elsewhere pointed out Tosafot already have that idea
in Rosh HaShanah, performing a mitzvah properly multiple times is not bal tosif.
Saying It’s Biblical Does Not Attach to the Performance Itself
Returning to Ra’avad and Rambam, Peri Megadim says Ra’avad seems to worry about
bal tosif only if the Jew adds something linked clearly enough to the performance of an
existing mitzvah to prevent us from seeing it as anything else. Declaring an observance
Biblical when it is not does not attach to any existing reality and therefore has no bal
tosif problem. [Later, Peri Megadim makes explicit what he only implied here: Ra’avad
does not think there is a bal tosif issue if a court mischaracterizes a mitzvah as Biblical,
as long as the statement does not become aggud, in some way tied into the mitzvah.]
Rambam disagrees.
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Ra’avad cited as proof the Gemara’s willingness to present asmachtaot, Scriptural
verses to ground an idea they are sure is rabbinic. For Rambam’s view, the practice
should be objectionable because it carries the risk of confusing the rabbinic with the
Biblical—it certainly seems like the Gemara is saying this practice has some source in
Scripture, regardless of their adding the words asmachta.
Kessef Mishneh defended the Rambam on that point, noting Rambam’s concern is
misrepresenting the mitzvah, where in these cases they openly say it is rabbinic, the
verse “just” an asmachta. Rambam also has to say Chazal’s inserting leniencies into
rabbinic legislation was important on these grounds as well, in that it, too, shows these
are not full-fledged Biblical laws (because, remember, Rambam holds all rabbinic laws
are also Biblical, because of the prohibition of lo tasur; they did not call for Biblical
lashes here, and had the principle of safek le-kula, to be sure we not think they thought
their laws were the same as Biblical ones).
Rashba adds a bit of a twist. In his view, the escape from bal tosif in rabbinic legislation
stems from a particular right the Torah gave the Great Court, the central Sanhedrin, to
bind the Jewish people with their orders. We sit in the sukkah on the eighth day, outside
of Israel, despite knowing it is no longer Sukkot, because they said so, and that’s not bal
tosif (not because they made clear it was rabbinic).
Let’s close with Peri Megadim’s calling the whole preceding analysis into question from
the example of a kohen adding a blessing to the birchat kohanim. Rosh HaShanah 28b
prohibits his saying “I will add a berachah of my own,” without qualification, where we
would have thought without any sort of egged, link, to the original mitzvah performance,
it does not become part of it enough to be bal tosif.
He leaves it, and so will we, having seen some complications of the basic question of
bal tosif: what counts as making an addition the system recognizes (and objects to) as
inappropriate adding? More next time.
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Finishing Bal Tosif, Finishing De-Rabbanan
In this week’s installment, Peri Megadim continues to struggle with Rambam’s view of
bal tosif, and the prohibition generally.
To How Many Mitzvot Does It Apply?
He briefly wonders why Rambam did not prescribe lashes for violating bal tosif. The
reason cannot be bal tosif’s counting as a lav she-bichlalut, a general prohibition
relevant to many issues, and therefore without lashes for any one of them. He does not
explain his confidence, says mevuar ha-perat she-bo, the single element of it is clear.
R. Eisenberger assumes he means the prohibition mainly addresses the Sanhedrin or
prophets, who would be most likely to add to the Torah (or take away), and is therefore
not she-bichlalut. Maharatz Chayes thought it nonetheless fully explained the lack of
lashes for anyone other than the Sanhedrin or prophets, since the prohibition did not
address them. Peri Megadim does not say any of that.
[Were I to venture a guess, I would say the perat she-bo, the detail that makes it not a
lav she-bichlalut, is that the prohibition is not within all the other mitzvot, it is its own
prohibition. Were sitting in a sukkah more than the Torah said to be a mistreatment of
the mitzvah of sukkah, or wearing too many passages in tefillin a violation of tefillin, bal
tosif would indeed address many cases and be a lav she-bichlalut.
I suggest Peri Megadim meant one who does any of these things has violated this
completely separate prohibition, each of these only a manifestation; the problem isn’t
the sitting in the sukkah or the extra passage of tefillin, it’s the adding to an existing
mitzvah, whatever the mitzvah. I think a similar question is raised about hatzi shi’ur, one
who transgresses a prohibition with less than a punishable amount might violate the
prohibition itself—eaten pig, for example—or a separate one of hatzi shi’ur.]
Whatever convinced him, he proves there should be lashes from Abbaye’s question
(Rosh HaShanah 28b), why does someone who sleeps in the sukkah on the eighth day
not get lashes. Abbaye takes for granted adding to a mitzvah could get lashes. Peri
Megadim notes but dislikes the idea Abbaye meant rabbinic lashes. [I note Rambam did
not codify this idea of Abbaye’s, likely for technical reasons of the flow of the Talmudic
discussion, but perhaps also because he did not think there should be lashes, although
it’s not clear why he held that way. Nor does Peri Megadim suggest a reason.]
Only Torah Law?
He devotes more space to his next question, the limited scope Rambam accords the
prohibition. Rambam several times (introduction to the Mishnah Commentary, the
introduction to Hilchot Mamrim, Mamrim 2;9) limits the prohibition to matters of Torah
law or its authoritative interpretation. Peri Megadim is less bothered by the primary
implication, a court will not violate bal tosif if it falsely declares some issue to be a
matter of halachah le-Moshe mi-Sinai, a tradition dating back to Moshe at Sinai without
any Scriptural basis.
He is more bothered by the idea bal tosif would not include purely rabbinic laws, such
as lighting Hanukkah candles. Rambam seems to him to have worried about bal tosif
© Copyright Gidon Rothstein 2021

41
only when it addressed an existing issue of Torah law, such as sitting in a sukkah on the
eighth day (or even the rest of the year, he says, depending on how we read Rava’s
view in certain Talmudic passages).
It will take him awhile to come back to the question. On the way, he cites an earlier work
of his, Rosh Yosef, novellae on the Talmud, Shabbat 25b). Tosafot in a few places
wonders how we allow ourselves to blow shofar extra times on Rosh HaShanah, such
as both before and during Mussaf. Rambam’s answer would have been that we do not
pretend all of those are Biblical, so there is no bal tosif problem. Rashba held the central
courts are allowed to legislate, so all of their rules have no bal tosif issue [in a sense, he
is the opposite of Rambam, who thought the main version of bal tosif has to do with a
court’s or Sanhedrin’s decisions].
Tosafot raised another possibility, performing a mitzvah multiple times is not a bal tosif
problem. Peri Megadim assumes they agreed with Rashba, any ordinance enacted by a
court to protect Torah law has no bal tosif problems (such as their decree to keep a
second day of holidays outside of Israel despite there being a fixed calendar, lest Jews
of exile find themselves without a calendar).
Tosafot questioned multiple shofar blowings because those were instituted to confound
the prosecuting angel rather than to protect the Torah. They solved the problem with the
realization of another exception to bal tosif, where a Jew performs the ordinary mitzvah,
just multiple times. No bal tosif there, either.
Intent as a Mitzvah, A Mitzvah In Its Time
A detail of the question depends on the attitude of the person doing the extra
performances. When the Gemara discusses a kohen adding a blessing to the priestly
one, it quotes him as saying mi-sheli, I will add a blessing of my own, implying he has
no intent to fulfill the original mitzvah with those words. [In which case, bal tosif can be
violated regardless of the intent to add to the Torah]. In contrast, Rava’s answer to
Abbaye’s question about sleeping in the sukkah on the eighth day was that outside the
original time of the mitzvah, bal tosif requires intent.
The general principle solves many of the problems in the topic: to violate bal tosif within
a mitzvah’s time (such as while in the act of reciting the priestly blessing) does not need
nefarious intent, where outside of its time does (sitting in a sukkah in May has no
meaning of mitzvah unless the person gives it such, where wearing tefillin with extra
passages in them inherently adds to the act).
The idea explains why there might be a problem with offering sacrificial blood where we
do not know how many times this type of blood is supposed to be thrown, placed, or
poured on the altar (R. Yehoshu’a thinks we have to be careful not to sprinkle or pour it
more times than the Torah prescribes. Since the person clearly does not wish to add to
the Torah, it must count as being within the time of the mitzvah, and therefore
necessarily adds).
On the other hand, Sukkah 31a presents a dispute between R. Yehudah and the
consensus Sages about tying the four species in a lulav with material from another
plant. R. Yehudah sees a bal tosif problem, the Sages do not, because in their view, the
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egged, the tie, is unnecessary, and therefore the extraneous material stays separate
from the fulfillment of the mitzvah. However, we just said bal tosif at the time of a
mitzvah’s performance needs no problematic intent, just presence of the extra item!
R. Eliyahu Mizrachi suggested the Sages saw the tie as purely decorative, an idea that
should leave room to add to mitzvot in other areas without a problem (such as the
sacrificial blood service, where the person could have the intent that extra blood count
as water). Peri Megadim suggests blood is different, more clearly tied to the service, or
this is a specific aspect of the Four Species, extra ones do not become incorporated.
Bal Tosif Within Rabbinic Laws
Now is when Peri Megadim comes back around to an issue he raised earlier, whether
bal tosif applies to de-rabbanan, issues of rabbinic law. Rambam’s excluding halachah
le-Moshe mi-Sinai from bal tosif problems while referring to issues known mi-pi
ha-shemu’ah, from the Oral tradition, convinced Peri Megadim Rambam assumed a
Jew could transgress bal tosif by adding to rabbinic laws as well.
Hanukkah candles pose a problem, because the Gemara allows for various levels of
observance, one candle, one per family member, or one per day of Hanukkah. [In
seeing this as a problem, Peri Megadim makes another nonobvious assumption, having
more candles must be adding to the primary observance. I could have imagined Hazal
instituted the mitzvah with three levels, which would obviate bal tosif concerns.]
Tosafot have no problem, because they permitted multiple performances of a mitzvah
without it bringing up bal tosif concerns. Here, each new candle is simply another
fulfillment of the mitzvah. [I think he assumes, reasonably, Hanukkah candles need not
be connected or linked by a menorah; otherwise, I would wonder why that’s not like
egged for the lulav, putting them together makes them part of a single performance.]
Rashba and others disagreed about fulfilling a mitzvah many times, but they thought the
power of Hazal to legislate negated the possibility of bal tosif for a de-rabbanan. The
puzzle is Rambam, who held every rabbinic rule includes the Biblical prohibition of lo
tasur, not to stray from what rabbinic leadership tells us. Only that justifies saying
ve-tzivanu, Gd commanded us, in the berachah before fulfilling a rabbinic obligation.
He suggests a distinction between rules enacted to protect Torah law (a seyag or a
geder, or in Rambam’s language, a gezerah or a takkanah), where lo tasur comes into
the mix (because they were attached to an existing Torah law), as opposed to wholly
new legislation, lighting Hanukkah candles, reading Megillah on Purim, etc. He knows
it’s not fully convincing, because we recite blessings before those mitzvot, which he is
sure means they must be part of lo tasur, although the Gemara never addresses lo
tasur regarding rabbinic rules. (R. Eisenberger notes another problem, Rambam’s
introduction to MIshneh Torah brings up seven examples of innovative rabbinic
legislation, such as these holidays, and explicitly includes them in lo tasur).
Performances From Which One is Exempt
A Rashi in Rosh HaShanah seems to raise bal tosif regarding women blowing shofar on
Rosh HaShanah. While Maharsha re-reads the comment, the idea raises a broader
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problem: when people perform mitzvot voluntarily (women being the example here),
why isn’t that inappropriate adding to the Torah? As Peri Megadim notes, we all agree
women are welcome to perform mitzvot aseh she-ha-zman gramma, mitzvot with a time
component [Ashkenazim and Sefardim differ only on whether women make the
berachah before the mitzvah].
The solution lies in Rambam’s basic idea, bal tosif mostly cares about clarity on what
constitutes Torah law and what does not. As long as people who act supererogatorily, in
ways from which they are exempt, know they are being stringent with themselves,
taking on what they need not, there is no bal tosif issue.
[One of the first articles I ever published responded to a Conservate rabbi who argued
women could accept upon themselves the obligation to fulfill the mitzvot from which they
were exempt, and then be equally obligated as men. At the time, I dealt with his specific
arguments; here, Peri Megadim is adding stakes to the issue: if the women come to
think they are now obligated by the Torah in ways they are not, we have a bal tosif
problem.]
Bal tosif turns out to be a prohibition without lashes, for not perfectly clear reasons, that
applies to all Torah law, including that known through the Oral Law, but not to halachot
le-Moshe mi-Sinai, laws known purely orally albeit from Sinai, and probably not rabbinic
rules. Especially for Rambam, being clear about the source of a practice matters more
than we might have thought, because mislabeling non-Torah law as de-oraita or
vice-verse, mislabeling Torah law as not, violates bal tosif or bal tigra, adding to or
taking away from the corpus of law.
Next time, minhag, custom.
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Minhag and Derech Eretz, the Last Two Categories of Religious Obligation for Peri
Megadim
Prescribed Customs
The seventh level of obligation consists of minhag, for example waving aravot on
Sukkot (what we today call hoshanot, where we walk around the bima as representative
of the mizbe’ah, the altar, in the Temple, and on then on the seventh day of Sukkot, we
walk around seven times and then bang them on the ground). Sukkah 44a records a
dispute between R. Yohanan and R. Yehoshu’a b. Levi as to whether this was a yesod
of the prophets, a practice they established, or a minhag, a custom they put in place.
Rashi says the distinction matters for berachah, we would recite a blessing before
fulfilling a yesod, an ordinance, but not a minhag. (An important source for Peri
Megadim who, as we saw last time, assumes we only recite blessings before rabbinic
practices subsumed under the prohibition of lo tasur. Rashi seems to agree.)
Hallel on Rosh Hodesh is a similarly top-down custom. Rambam, Laws of Megillah and
Hanukkah 3;7 tells us it is a custom rather than a commanded activity, and Tur and
Shulhan Aruch (Orah Hayyim 422;2) agree. The blessing is more complicated there;
Rambam held we do not make a berachah, because it is a minhag, as we have said up
until now (and, as we saw above, Rashi seems to be on his side). Tur already pointed
out two other views: Ittur say only a community recites a blessing (because a communal
custom is of sufficient significance to merit one, despite there being no lo tasur issue).
Rabbenu Tam and Rosh thought individuals would also recite a blessing, severing it
from lo tasur more fully.
Half-Hallel
[Allow me to digress a moment, once the idea of Hallel on Rosh Hodesh has arisen. We
call it a “half” Hallel, where the Gemara referred to it as being said be-dilug, skipping. It
was noting the custom on Rosh Hodesh and the last six days of Pesah to twice omit the
beginning of a chapter and pick up in the middle. Because of how our siddurim are
printed, I am not sure we notice that: we skip the beginning of Psalm 115 (what we call
Lo lanu), go to 115;12, Hashem zecharanu yevarech, and then again do not say the
beginning of Psalm 116 (Ahavti) and pick it up at 116;12 (Mah ashiv).
It took me years to pay attention to it, to realize it should mean that on days we say a
“full” Hallel, we should leave out those breaks, to make clear it is all one Psalm. I
suspect many observant Jews assume Hashem zecharanu yevarech is its own chapter
of Tehillim, because it is set off as a separate paragraph and we sing it with its own
song. Ditto for Mah ashiv.]
The Second Day of Holiday
There are problematic cases on either side of the custom and blessing question. Tosafot
need to explain why hoshanot have no berachah, where they thought customs could
need blessings. They say it is different because it is only tiltul, a carrying, not enough of
an action to merit a berachah.
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Rambam (and Rashi’s) view of custom as not producing a blessing faces the challenge
of yom tov sheni shel galuyot, the practice to observe a second day of holidays outside
of Israel. Beitzah 4b discussed why diaspora Jews continue to observe a second day
afte the calendar had been fixed, and answered “hizaharu be-minhag avoteichem
bi-yedeichem, be careful of your forefathers’ customs, lest persecutions return, and you
will not know when to establish the holiday.” If it is a custom, why a berachah?
[That the Talmud already asked and answered this question is the best response to
people who today raise the issue as if they had just discovered it, who are sure we need
not keep a second day anymore. Numerous times, people have approached me on the
issue, triumphantly pointing out we today know when the holiday is. The answer starts
“so did the Gemara, and nevertheless…]
Peri Hadash pointed out Shabbat 23a asked about the berachah on second days of
holidays for another reason, that we usually do not make a blessing when acting a
certain way only to assuage a doubt, to be sure we have fulfilled an obligation. The
Gemara said it was to prevent people from treating the second day casually (if we did
not recite a blessing, people would be more sure than they are now that it does not
count as a “real” holiday).
Peri Megadim adds that most of the blessings we recite on the second day of a holiday
are in kiddush or prayers, times when the blessings are more praise than in advance of
fulfillment of a mitzvah. Ran had noted two problematic ones, blowing shofar the second
day of Rosh Hashenah and eating matzah at the second Seder.
Rosh HaShanah’s exceptional status eases our way to an answer about its second-day
shofar blowing. The problems in knowing which day of two candidates was Rosh
HaShanah were not restricted to the diaspora, because the court had to wait until
witnesses came to declare the day (in the times before a fixed calendar). Sometimes
they came late in the day, creating confusion, to avoid which the rabbis established it as
always being a two-day holiday. It is not a custom in commemoration of olden times, it
was Hazal’s way of avoiding problems.
For matzah the second night, Peri Megadim suggests the seven-day prohibition of
hametz makes this matzah a mitzvah, worthy of a berachah. [R. Eisenberger notes R.
Akiva Eiger’s objection, we also make a berachah on maror on the second night. R.
Eiger suggested a berachah of al—not l-, as in lishmo’a kol shofar, to hear the blowing
of the shofar, or to put on tefillin—was easier to say, because it sounds more like a
blessing on the fact of there being a mitzvah, not necessarily this performance being
mitzvah-obligatory.
I think Peri Megadim’s reasoning could have implied we should make a berachah any
time we eat matzah during Pesah; perhaps the answer is we make the berachah
because of the combination of there being a prohibition of hametz plus a rabbinically
instituted custom to observe a second day. Note we are specifically not saying the
rabbinic decision to continue two days of Yom Tov even in the era of the fixed calendar
turns the day into a takkanah, an ordinance. It remains a custom.]
Blessing and Commandment
© Copyright Gidon Rothstein 2021

46
None of the answers so far explain the blessing on Rosh Chodesh Hallel, where we say
ve-tzivanu, and commanded us, a word Peri Megadim is firmly convinced we reserve for
commandments. The idea means it is also not clear why we recite a blessing when
reading the Torah in public, also possibly a matter of minhag rather than a rabbinic
ordinance.
Ritva suggested some customs were ordained, sometimes Hazal established something
firmly enough to qualify for lo tasur and a berachah despite their putting it in the
category of minhag. Peri Megadim also notes the Ashkenazic practice for women to
recite blessings before they perform mitzvot from which they are exempt, although they
theoretically cannot say ve-tzivanu, Who has commanded us. He suggests the
existence of an obligation for men brings the blessing into possibility, and women can
then say it if they choose to observe the practice.
[We should pay attention to his perspective of minhag, a word often used to describe
any practice that has arisen among Jews, either the whole nation or some subset of
them. For Peri Megadim, minhag is codified, the only question being its level of
codification. He seems to me to indicate other customs are not obligatory at these levels
at all; they may be incumbent for other reasons—Pesahim 50b has a story of people
asking R. Yohanan about relinquishing such a practice, and he treated it as a kabbalah,
an acceptance, not to be dismissed casually.
For Peri Megadim, it seems to be a subset of vows/oaths, practices we take upon
ourselves that then become obligatory. As far as I can tell, he only brings up these
Benei Bayshan when Shulhan Aruch discusses work on Fridays, the area where their
forefathers adopted this extra stringency.]
A question Peri Megadim does not resolve has to do with lashes, whether courts
enforce the observance of such customs by lashing refusers (either until death if the
practice is ongoing, or just one set, with already-neglected customs).
Worthy Life Practices
Hazal also recommend certain ways of living, as a matter of politeness or proper
discipline. A prominent example is obeying whatever one’s host commands, perhaps at
risk of lashes. Derech Eretz, a small tractate of baraitot, tells a story where some guests
refused the host’s telling them to eat, and he punished them. Taz, Orah Hayyim 170;3,
assumed the story ratifies the possibility of lashes, where Peri Megadim thought it could
not be because of the idea of obeying a host, as that is derech eretz, a practice of
politeness.
Where there are no lashes, we have assumed there was no berachah as well, yet
smelling spices and seeing a lit fire at the end of Shabbat are also such derech eretz
practices, not firm rules. For the spices, the berachah can be a matter of enjoying their
smell, so it is no different than smelling them on a random Wednesday. For borei
me’orei ha-esh, the blessing on the candle, Peri Megadim suggests only the lack of
ve-tzivanu smooths our way to a blessing.
These last two categories have highlighted his struggle to understand when and where
we are obligated by the system and the ramifications of those obligations, particularly
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for being part of a Biblical prohibition (including lo tasur), have a blessing, and/or being
susceptible to lashes.
Here he ends the first part of the five-part petihah, although his first part took up just
under thirty percent of it (making it half again as large as we would have expected).
Next time, I hope to step back and review what seemed to me the highlights of this first
part of the Petihah.
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Part Two of Peri Megadim’s Petihah Kollelet: The People of Halachah
After laying out the levels and types of law in halachah, Peri Megadim moves to the
people of the system, ten types of them. He starts with a heresh, who is unable to hear
or speak. Halachah groups such a person with a shoteh, someone not in his/her right
mind, and a katan, a minor, all three exempt from all mitzvot, Biblical or rabbinic.
[The easiest way to explain the heresh’s standing suggests it should change today,
except halachah seems to assume it is an inherent status. We could imagine arguing
the heresh in the time of the Talmud, in a world without sign language or visual media or
much reading material, would have seemed odd to the point of insanity. Phrased that
way, however, we would be tempted to think to change such people’s status today,
where we have the communication tools to be confident even a deaf mute is aware of
the world in ways similar to our own.
Perhaps a future Sanhedrin will come to that view in some way, and it matters for many
areas of Jewish law. For now, where halachah continues to assume a full heresh is
exempt from all mitzvot, I think we have to explain the issue slightly differently. The
heresh experiences the world without two of the most significant senses through which
the rest of us access life. I wonder whether halachah understood a world built without
both those senses to be too distant from ours to expect the Torah to apply to such a
person as well. As with the classic problem of sensory perception in general—how do I
your red is the same as mine?—I think the Gemara might be telling us the heresh is too
different to be governed by the same rules.]
Peri Megadim is about to show us their status is not as black and white as it might
sound.
Exempt or Irrelevant?
In some contexts, a heresh seems competent to produce an halachically valid result.
The rules for shehitah, slaughtering an animal so as to be permissible to Jews to eat,
say only that a heresh, shoteh, or katan needs an adult watching for the act to be
effective. Levush thought the adult provided the necessary mental awareness, the
heresh the physical act, meaning this rule showed nothing new about the heresh’s
competence.
Tevuot Shor disagreed, because the Mishnah itself says the adult’s presence is to allay
the fear the heresh will mess up the shehitah without realizing it. Hullin 86 says if such a
person killed an animal without an adult present, we are unsure of whether it is kosher,
where if such people lack all mental competence, the shehitah in that situation should
be definitely ineffective.
Tevuot Shor also pointed to a responsum of Maharil, who ruled a heresh child did count
towards the father’s fulfillment of peru u-rvu, the obligation to procreate. Maharil said
that despite his or her challenges, the child is relevant to the world of Torah and mitzvot,
for example in the world of damages, where damage to the property of a heresh,
shoteh, or katan is treated just like to the property of any other Jew.
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Peri Megadim agrees with Tevuot Shor, except for one other example he gave. Tevuot
Shor had noted the husband of a woman who gives birth brings the requisite sacrifices
at the end of her post-partum recovery even if she is a shotah. Those sacrifices are
often spoken of as kapparah, atonement of some sort, telling Tevuot Shor the woman
had the same need for kapparah as other women, and kapparah implies participation in
the world of mitzvot.
Peri Megadim demurred, because the main impact of those sacrifices is to restore the
woman’s right to partake of sacrificial meat (and/or terumah, the produce given a kohen
as part of the harvest). Her husband might bring the sacrifices only for that practical
reason, without telling us about her overall halachic status.
Other halachot show highlight the vague status of such people. For a minor [note: most
often, heresh, shoteh, and katan are treated the same], no one is allowed to actively
foster sin (such as by giving him/her non-kosher food), where only the father must stop
the minor from sins s/he chose on his/her own (as R. Eisenberger notes, this is a part of
the mitzvah of hinuch, obligatory on the father and not outsiders; I suspect others are
told they need not step in because education is child specific. Peri Megadim here
assumes the same parameters apply to our heresh, although R. Eisenberger notes Peri
Megadim himself in Orach Hayyim seemed to think there was no concept of education
for a heresh or shoteh.)
Put it all together, and a heresh seems to be a person to whom mitzvot apply while not
having the needed mental competence to be held accountable for his/her failures of
observance. They cannot help other Jews fulfill their obligations because of this lack of
mental awareness, making the word “exempt” appropriate (although incomplete,
because mitzvot do apply to them, such that they are enough part of the world of
shehitah to perform a valid act of ritual slaughter).
Marriage and Its Acts
A hereshet’s sexual relations count as halachic acts, so if she has relations with
someone prohibited to her (a relative, for example, or someone prohibited with a plain
lav, such as a mamzer), he renders her an halachic zonah, who may not marry a kohen
(zonah here does not carry the same connotations as in modern Hebrew, especially
since we do not think she has the mental competence to consent. She is a zonah in the
sense she may not thereafter marry a kohen). For this to be true, her participation in the
act, despite her not being seen as mentally competent, has halachic meaning.
Nevertheless, a kohen may marry an ordinary hereshet, one who has not had
problematic relations. (R. Eisenberger wonders why we would have thought he could
not. He suggests Peri Megadim meant the general obligation to marry, although that
does not explain Peri Megadim’s reference to an obligation of ve-davak be-ishto, to
cleave to one’s wife. That verse is from the creation story, and does not obviously create
an obligation applying to Jews today, nor to kohanim in particular. He notes Minhat
Elazar 3;9 cited other passages in the Gemara implying marriage should involve an
awareness of the need for fidelity, otherwise it is akin to bestiality, and says we might
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have thought a hereshet cannot be sufficiently aware of this issue. Hazal’s instituting a
wedding ceremony and status for them solved the problem.
For his question about why a kohen, I suggest Peri Megadim understood the Torah to
have defined a higher standard of marital purity for kohanim, the reason they may not
marry a gerushah, zonah, or hallalah. That would explain his citation of ve-davak
be-ishto, because this general phrase in Bereshit took on new meaning for kohanim,
whose marriages had to be more fully monogamous than others.)
Hametz and Tefillin, Boundary Issues
If we do not count their transgressions as fully intended, hametz such a person owned
on Pesah could have been free of the rabbinic prohibition to gain any benefit from it.
Hazal were looking to punish those who retained hametz willingly, so we might have
excluded a heresh. Peri Megadim disagrees, because the prohibition was a lo pelug,
was made even where the person who retained the hametz had no negative intent,
such as where it was kept by the Jew accidentally or even against his/her will. In their
wish to be forceful on the matter, Hazal might have included the hametz of a heresh, to
leave no outs or options (Peri Megadim had thrown in the possibility the rabbis
prohibited hametz held on to be-shogeg to avoid ha’aramah, people pretending it was
accidental when it was not. R. Eisenberger points out this does not explain the ones
case, where the hametz was in the Jew’s possession against his/her will. I wonder
whether Peri Megadim made the point because it helps give a reason they would have
prohibited the heresh’s hametz, to avoid people using them as a location for their
ha’aramah, their legally fictional way of getting rid of hametz.)
What They Are Part Of
Shulhan Aruch Orah Hayyim 39;1 rules a minor cannot write valid tefillin, at odds with
the case of shehitah that we started with, where an adult can help, as is true as well of
writing a get, a bill of divorce. Peri Megadim suggests tefillin is an obligation, so a minor
is fully exempt, where shehitah is removing a prohibition, which applies to a minor (even
if only in terms of adults being proscribed from giving the minor the non-slaughtered
meat).
Since Peri Megadim has previously argued heresh is included in obligations as well as
prohibitions, he thinks the heresh should have been able to write tefillin with an adult
standing over him. It should be no worse than someone whose hand was cut off and
therefore cannot put tefillin on the correct hand. The heresh’s lack of competence, he is
arguing, is a technical flaw, not an overarching or disqualifying one, and should leave
room to have another adult fill it in.
However, the heresh clearly cannot serve as messengers, are not part of arvut, the
interconnection of Jews that allows some to act on behalf of others to fulfill their
obligations, are are referred to in the Mishnah as not obligated. With all that, Peri
Megadim insists they are still benei mitzvot. While we said they could not write gittin for
their lack of mental competence, Peri Megadim claims they are considered be-torat
gittin, part of the world of gittin, because they are prohibited from having relations with a
married woman (although, as he concedes and leaves unresolved, by that standard a
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partially converted non-Jewish slave is also relevant to gittin, where clear sources say
s/he is not).
As a final confounding factor, Tevu’ot Shor wrote (in another book of his, Bechor Shor)
that a heresh cannot write tefllin, with the reasoning that a heresh (and shoteh and
katan) is exempt from all mitzvot, surprising words from the man who stood up for their
relevance to shehitah. Peri Megadim leaves the matter not completely clarified, having
made clear he thinks the heresh’s exemption from mitzvot is not as overarching as we
might think, that the heresh has more connection to observance (and certainly to
avoiding transgression) than commonly recognized, even as s/he also is not the usual
full member of a Jewish community.
Next time, lesser forms of heresh.
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Lacking One Sense, Not Two: The Deaf or the Mute, for Peri Megadim
We will see many exceptions, so let us stress the rule at the outset: a Jew lacking either
the ability to hear or to speak counts as a full halachic adult. Granting our sometime
need to verify his/her mental competence, and areas where his/her disability will prevent
full participation, halachah assumes a person either deaf or mute is an ordinary adult
with a sensory challenge.
[In the course of the discussion, Peri Megadim will come back to a heresh, confronting
us again with why the heresh differs so much. We’ll get there.]
Blowing Shofar
A person who cannot hear cannot be the agent of others fulfilling an obligation which
involves hearing, such as blowing shofar or reading the Megillah on Purim, because this
person himself is not included in the mitzvah, as he cannot hear the blowing or reading.
One excluded from an area of halachah cannot perform it on others’ behalf.
In neither case is the conclusion as obvious as it seems. For blowing the shofar, an
ilem, someone who cannot speak, is eligible despite his inability to recite the berachah
on the mitzvah. R. Eisenberger points out Peri Megadim himself (to Magen Avraham
589;1) noted the contrast with separating terumah, where the berachah was enough of
an issue to rule out a mute performing the action. In the case of shofar, any of the
assembled can recite the berachah (since they, too, are fulfilling the mitzvah), and the
mute person can blow.
[We might have thought the rule about terumah showed us Hazal insisted the person
who would perform the mitzvah be the one to recite the berachah. Peri Megadim is
inferring the concern was that the berachah be said.]
Reading Megillah
The question of a deaf person reading the Megillah seems at odds with a well-known
halachah, someone can fulfill the obligation to recite Shema despite speaking too
quietly to hear his/her own words. It shows physically hearing oneself is not an
indispensable requirement for a valid recitation. If so, why can’t a deaf person read for
others?
For that reason, Bah (cited by Magen Avraham) held we do in fact validate a deaf
person’s reading of the Megillah were it to have already happened. The rule he should
not read was lekhathillah, the proper way to have it happen (as is true of saying Shema
as well, that lekhathillah we should hear ourselves recite the words). Shulhan Aruch
followed Rambam, however, who invalidated the reading completely.
Peri Megadim sends us to Lehem Mishneh and Taz for more discussion. Taz viewed it
as an example of kol ha-raui le-bilah ein bilah me-akevet bo, halachah frequently cares
about the possibility of a certain action, not it in practice happening that way. Someone
who could hear him/herself recite Shema can get away without it, where someone who
cannot hear also cannot read). As R. Eisenberger notes, many disagreed with Taz,
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especially because many held the principle of kol ha-raui le-bilah, we only care about
potential ability, applies only where the Gemara mentioned it.
Instead, Beit Yosef and Lehem Mishneh attributed the difference to Megillah’s being a
matter of pirsumei nisa, publicizing a miracle, although it is not quite clear why that
necessitates the reader to hear it. If he reads for ten thousand people, is there less
publicizing if he cannot hear it himself? I think they might mean if the person reading the
Megillah cannot hear it, it seems less vital to hear, and dampens audience reaction.
However we explain it, Peri Megadim agrees this is not a first choice, just as we would
not recommend someone read Shema without hearing it, regardless of the reading’s
being acceptable after the fact.
Performing Halitzah
Halitzah is the ceremony to free a woman whose husband passed away without
children. By Torah law (and original preference, with a lasting debate about whether
Hazal changed that preference to halitzah), she should marry one of his brothers.
Should the brother decline, the ceremony involves the two going to court and enacting
halitzah, where they each speak in turn. For either person, a mute cannot participate.
With all that, Peri Megadim closes the paragraph emphasizing such people nonetheless
count as competent adults in all areas. Their disability may mean certain ceremonies
are beyond them, having no impact on their overall status. As an example, he later
raises the possibility an ilem, a mute, should listen to someone else for all mitzvot
involving recitations. Sounds simple, except his example is shenayim mikra ve-ehad
targum, the obligation to read the weekly Torah portion twice in the original and once a
recognized translation (Onkelos or Rashi), a more significant time commitment than a
berachah here or there.
Hard of Hearing as Opposed to Deaf
Bechor Shor pointed out a problem with this idea, Rambam’s grouping a deaf person
with a heresh regarding financial transactions. Hazal instituted a right for a heresh (a
deaf-mute) to buy or sell movable property with remazim, hand signals or the like, to
indicate his intentions, and Rambam says that is what we do with a person who is only
deaf as well.
One of the explanations Beit Yosef gave for Rambam—when other sources clearly call
such a person a pikeiah, an ordinary, mentally competent Jew—was that one needed to
have some hearing to be considered a pikeiah.
[Were this to be true- and Peri Megadim stresses all other authorities disagreed,
understood the idea of a medabber ve-eino shome’a, one who can speak but not hear,
to mean s/he cannot hear at all—it would at least explain the status of a heresh
somewhat better. It would mean the inability to hear takes away too much of a person’s
experience of ordinary life for that person to be considered fully part of this world.
Disability advocates would obviously object, but I think it makes a point about the
narrowness of human experience. We can find many comments—some in Peri
Megadim coming up—that treat a heresh as a shoteh, not in his/her right mind. Were
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we to find out it is all about the lack of hearing, we could adjust our framing, the lack of
hearing changes human experience enough for us to think the version of life Gd
prescribed in the Torah cannot be made obligatory for a heresh, and such people have
to find other ways to build their lives.
It opens the door to saying a shoteh’s insanity—a topic for next time—need not be a
judgment of competence, it could be about whether his/her experience of life comes
close enough to ours to be included in our version of service of Gd.]
Within this view, the idea we prefer a heresh not separate terumah because of the
inability to recite the blessing is only a preference when the heresh can hear a bit. If
s/he cannot hear at all, the action has no halachic force or impact.
A Blanket Rule
Peri Megadim notes the requirement to check these partial harashim—the deaf or mute
person—do understand their actions and the consequences of those actions. It reminds
us the true heresh, deaf-mute, cannot attain halachic status regardless of checking. As
Peri Megadim says, the heresh could be a pikeiah gadol, greatly wise or insightful, and
yet count as an halachic heresh, exempt from mitzvot and unable to act as a full adult
member of the Jewish people [to me, more ratification that this is about similarity of
experience rather than a judgment of competence or ability. A heresh isn’t necessarily
deficient, s/he doesn’t partake of the world in a way similar enough to most people to be
included in their rules.]
However, Peri Megadim attributes it to halachah’s general wish to avoid overly nuanced
distinctions. If some harashim count as full adults, we will not know which are which. He
refers us to Shu”t Tzemah Tzedeck, who said we do not distinguish among harashim,
and R. Eisenberger tells us Divrei Yatziv (the Klausenberger Rebbe, the rebbe of a
contemporary gadol, R. Asher Weiss) thought heresh status continued even if the
heresh learned to speak.
Bah and Shach were sure someone struck mute and deaf after birth becomes a heresh
as well, despite our knowing the person used to be an ordinary Jew. For them, the fact
of currently being unable to communicate confers the status of heresh; it again seems
about a person’s participation in the ordinary flow of life rather than concerns about
mental capacity.
R. Ovadya Bertinoro seems to disagree, in his widely used commentary to Mishnah. He
refers to a heresh as someone born that way, who never heard people speak nor spoke
to people. Peri Megadim notes Gittin refers to a heresh she-nitharesh, someone who
became a deaf-mute, a phrase that most simply accords with Bah and Shach. However,
he suggests it might be a matter of safek, we can no longer be sure of a deaf-mute’s
mental state, and therefore cannot rely on his/her actions as being those of a full adult.
Seeing it as safek launches us into the world of decision rules about when we do or do
not consider a minority option to have changed an existing situation, complicating the
topic considerably.
Summing It Up
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Those details aside, Peri Megadim brings us back to the main point, the heresh who
has the same halachic status as one not in his/her right mind (shoteh, our next
category) was born that way; one to whom it happened later is a safek, possibly has
that status.
One who only cannot speak, from birth, is generally considered part of our world.
Should a person become mute, we require checking s/he still operates in the same way
the rest of us do (by asking questions and getting answers in writing, or with sign
language).
Someone born that way does not need to be checked for the second half of a
self-contained ceremony—so if s/he got married and then divorced, we do not need to
test his/her status, because whatever it was at marriage, it was at divorce. Where the
mute is partaking of a pre-existing Biblical institution, such as to perform yibum, we
have to check his status.
Peri Megadim thinks rabbinic issues do not require the same level of care, so we could
include such people in a minyan without checking. (R. Eisenberger points out questions
about this topic I will leave for another time).
Someone deaf in one ear raises no questions, although a passage in Hagigah 20
exempts such a person from the obligation of re’iyah, going to the Temple on the
holidays.
Overall, the issue of heresh teaches us about the importance of human communication
in developing our personalities and membership in society.
Next time, shoteh, who has wildly different reactions to life than we do.
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Defining a Shoteh, Revisiting a Heresh
We should be discussing the next type of halachic person, the shoteh, commonly
thought of as a person who is not in his/her right mind. We will, but be forewarned Peri
Megadim will take us back to heresh for comparisons. (A better person than I would
have read and absorbed the entire second part of this Petihah Kollelet, reordered it
more straightforwardly and then presented it. I wish for you a better summarizer of
important texts in the future.)
Note, first, he calls the shoteh the second type, meaning the people we saw last time,
who lacked either hearing or speech, were not a type, they were people similar to the
heresh who were full adults in halachah. The shoteh also has subtypes. For the primary
definition, he sends us to Yoreh De’ah 1;5, where the shoteh is defined as someone
who walks alone at night, tears his/her clothing, sleeps in cemeteries, or destroys
whatever people give him/her. In Hoshen Mishpat 35;8, about who is insane enough to
be disqualified from serving as a witness, Shulhan Aruch says it is not only a person
who walks around naked, breaks items (for no reason), or throws stones, but anyone
who is found to be nonrational on any topic, depending on the judge’s evaluation of the
person.
The Shoteh and the Peti
R. Eisenberger points out the two sources might mislead us into thinking the standards
for mental awareness for testimony are more stringent than for ritual slaughter. He notes
Hoshen Mishpat 35;10 brings up another category, the peti, a person unable to see
when two ideas contradict, does not have the same intellectual grasp as ordinary
people. Hoshen Mishpat says such people count as shotim as well. Tevu’ot Shor
suggests a peti was born that way, a shoteh lost his/her previously rational mind. Sema
35;21 (a commentary only on Hoshen Mishpat, by the late-16th century author of the
Perishah and Derishah to Tur) offered an alternate distinction, a shoteh can be fully
competent in many areas and insane in one, where a peti has overall issues.
Sema seems to say someone who is admittedly insane in one area (hears voices on
Wednesdays, let’s say, or is insane about driving a car) will be considered a shoteh
even elsewhere, where many later authorities disagree, hold we would treat such a
person as an ordinary adult in those other areas or times. This matters especially
because Shulhan Aruch Hoshen Mishpat 335;20 invalidates the financial transactions of
a shoteh, his/her purchases, sales, and gifts, for movable property as well as real
estate. For Sema, a shoteh in one area will not be able to enact financial transactions.
Marriage, and Back to Heresh
Peri Megadim points out Hazal instituted marriage and divorce for a heresh, at a
rabbinic level, but not for a shoteh [the most common ramification, as far as I know, is
that if one of the partners to a marriage loses his/her mind, divorce is not a possibility.]
The rabbinic element means if a woman married and divorced a heresh, despite the
entire marriage being rabbinic, she cannot marry a kohen thereafter, whereas a woman
who connected with a shoteh and split, the woman is not considered a divorcee, as
Hazal never made any provisions for an institution of marriage.
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Parenthetically, Peri Megadim calls our attention to Beit Shemuel Even HaEzer 6;2, who
says a kohen needs to part from a safek gerushah, hallalah, or zonah, women who
have some feasible doubt about their status of permissibility to a kohen. According to
Rashba (and many other rishonim), the Torah itself obligates Jews to be stringent about
cases of doubt, so this kohen would have a Biblical reason to separate from such a
wife, where Rambam (somewhat famously) thought the principle of ruling stringently
about Biblical doubts was rabbinic. For the kohen who married a woman with some
doubt about her divorcee status, the couple’s requirement to separate would be rabbinic
(allowing for more leniencies if there are other confounding factors).
Rabbinic Doubts and Their Limited Leniencies
This aside belonged here—and I skipped a piece about a mamzer or safek mamzer as
not our issue—because a woman who had a safek divorce from a heresh would be
allowed to marry a kohen. Since her divorce is a doubt about a rabbinic rule, and we
rule leniently on rabbinic doubts, we are allowed to treat it as if she was not divorced.
This would only be true if the doubt was created by two sets of witnesses, one set
saying she had been divorced, the other by another. Were there to be only one set of
witnesses and some doubt had arisen about the effectiveness of the divorce, we would
assume she is still prohibited to the kohen because there is a hezkat issur, a prior state
of prohibition we think continues until some event gives us reason to believe her status
had changed.
A Shoteh Has No Da’at
Shulhan Aruch Orah Hayyim 266;4-5 deals with a Jew stuck in a place where carrying
on Shabbat is not permitted, in possession of an item of value. If a heresh, shoteh, and
katan are around, Shulhan Aruch (based on the Gemara) says the Jew should give the
item to a shoteh rather than either of the others, because the shoteh is considered to
have no da’at, no adult intent, where the heresh has da’at kelishta, weak (but some)
mental competence. [For the katan, the minor, Peri Megadim makes reference to a
discussion in Shu”t Makom Shemuel, who thought the Gemara’s reference to a minor
as ba li-chlal da’at, will eventually have da’at, to mean the minor does not currently have
any. R. Eisenberger points out minors are not all of a type, so very young minors might
count as not having any mental competence, with it growing over time.]
The shoteh’s lack of ordinary adult sanity [remember: even in one area, a remarkable
idea, seeing how far we are going with this, and to my mind supporting my idea that
“mental competence” here is about similarity of experience to the general populace] to
wonder whether a shoteh ‘s affair with a married woman would yield a mamzer, a child
disallowed from marrying ordinary Jews. A non-Jew’s affair with a married woman does
not lead to mamzerim, because the non-Jew has no way to marry the woman; since the
same is true for a shoteh, perhaps no mamzer results from his affairs, either.
Peri Megadim acknowledges the other way to look at it, the heresh and shoteh are
Jews, with a theoretical obligation to observe the Torah marred by their lack of enough
mental similarity to other Jews. If so, their affairs should result in mamzerim just like any
other Jew.
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[R. Eisenberger’s notes point out many objected strongly to his speculation, confident
the child would have to be a mamzer. Peri Megadim’s idea also floates the possibility an
affair would not lead a shotah woman to be prohibited to her husband; perhaps her
actions do not count as a betrayal of the husband such that she has to leave the
marriage. That, too, is disputed among acharonim, a question of the extent to which the
shoteh’s inability to create marriages also puts him/her outside of other rules about the
sanctity of marriage.]
Divorcing a Shotah (and Others Lacking Full Mental Competence)
By Torah law, divorce does not require the intent of the woman [herem Rabbenu
Gershom instituted it, along with a prohibition against marrying more than one wife]. For
a shotah, it could mean the husband can still divorce her, despite her inability to
comprehend what is happening. However, Hazal prohibited it, for fear the woman would
be left unprotected, in terms of being lured into promiscuity. That applies only to a
shotah who understands divorce enough to know she is no longer married to this man,
that she must now live elsewhere. A woman so far gone she is not able lishmor et gitah,
to keep (or adhere) to her divorce, cannot be divorced by Torah law.
[It’s not completely clear to me how this works, but Hazal were confident that women
without some protector would let themselves be drawn into multiple meaningless
relationships, I think in search of someone who would want to stay with them. I do not
know if this is accurate today; I do remember a movie where the character played by
Marlee Matlin, who is deaf, spoke of “dating” turning from a pleasant evening with a
foregone conclusion into just the conclusion.]
A hereshet or a ketanah were assumed to be more in control of their sexuality, and
therefore divorce could work for them even if their marriage was Biblical, such as if the
woman became a hereshet after marriage or the child’s father married her to the man.
Because divorce does not need her contribution (at a Biblical level), it can be effected
even where she does not have the da’at usually required for transactions.
Issues of a shoteh/shotah Peri Megadim chose to include in his overall introduction to
Shulhan Aruch.
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Peri Megadim: The Complications of Children
Children are officially exempt from mitzvot, because they are still developing. Peri
Megadim points out one quick change from the prior two categories, the child’s father is
supposed to stop the child from engaging in prohibited activities, as hinuch, the rabbinic
obligation to educate one’s child, although we will see this in more detail in today’s
discussion.
Here again, Peri Megadim makes clear he assumes the heresh and shoteh lack da’at,
and will not listen to a father who intercedes when s/he is violating the Torah. There is
no need for the father to futilely attempt to stop the heresh or shoteh. [I will not repeat
the idea I floated last time about those deaf-mutes or shotim who seem to have some or
much da’at, because our topic today is the katan, the minor.]
The Beit Din? Daughter? Mother?
Tradition clearly expects the father to teach his son, meaning at least to stop the son
from acting in ways prohibited to adults. Beit Yosef Orah Hayyim 343 notes Tosafot and
Rashba think the local court will also be required to step in once the minor has reached
the age of educability. While Beit Yosef thought Rambam and Terumat Ha-Deshen
limited the mitzvah of hinuch to the father, throughout the boy’s childhood, Ba”h
included Rambam among those who held the first view.
Magen Avraham assumes the mother is not included in the obligation, although she
may not give prohibited items to her sons. (She need not stop them, but she cannot
herself be the agent of their access to prohibition.) Sukkah 2a shows mothers can
educate their sons, going beyond what is required of them, because Queen Hilni built a
sukkah for her sons (this is a third kind of hinuch, training children to perform mitzvot, as
we will see; our prior two categories were giving them prohibited items, which even
mothers may not, and stopping them from sinning, which perhaps only fathers must do).
Magen Avraham also notes contradictory sources as to whether Hazal instituted the
obligation of hinuch for daughters.
To Fulfill Obligations
In two places, Magen Avraham seems to think the mitzvah of hinuch does not include
training the child to perform mitzvot. He explains Shulhan Aruch’s ruling, 269;1, to give
the kiddush wine from shul to a minor as a matter of kiddush being an aseh, an
obligation, where adults are only not allowed to feed minors items of prohibition.
In 616;2, Magen Avraham said a mother is not supposed to give food directly to her
minor child on Yom Kippur, because it is like handing over a prohibited item. On Sukkot,
however, the food itself is not prohibited, there is just an accompanying obligation to eat
it in a sukkah. There, the mother can give the child the food directly. [There is much to
comment here, but I will restrict myself to making his view clear: the distinction between
Yom Kippur and Sukkot shows that when there is a positive obligation to act a certain
way, helping the child act another way does not count as a problem of hinuch.]
The idea seems to be contradicted by Orah Hayyim 37;3, where Shulhan Aruch says a
father should buy tefillin for his son as soon as the boy understands the proper way to
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act towards those tefillin. One who neglects tefillin has failed to fulfill a commandment,
where one who eats outside of a sukkah actively rejects a commandment. If Hazal
obligated the father to train the child in the former kind of mitzvah, we would think living
in a sukkah would even more clearly be included in the areas to educate the child. [Peri
Megadim leaves it as a question on Magen Avraham’s claim, and so will we.]
A Torah Obligation to Stay Away From Prohibitions
In three cases, the Torah commands adults to refrain from a child’s violating a certain
rule: a child kohen becoming ritually impure where not allowed, or any child’s eating
blood or sheratzim, certain types of vermin or lizards. There is a debate about the extent
of the Torah’s rule, whether the adult only may not actively feed the obligation—in which
case we assume all adults are included--or must stop the child should he start, limited to
the father.
Often, we take examples of the Torah as paradigms. Three examples is too many,
however, because if the Torah wanted one to be a model, it did not need a second [the
idea of ein shenei ketuvim melamdin, when two verses teach the same principle we do
not generalize it], and definitely not a third [for the opinion in the Gemara that two
verses can be generalized.]
If the Torah set up the rule, it is not explicitly about hinuch, education, and therefore
includes those minors we do not think are educable, such as a shoteh or heresh. We
expect such a minor will never become obligated in mitzvot, but the Torah’s rule did not
hinge on that. [The Torah’s rule seems to be about staying away from these actions or
foods, regardless of the person’s intellectual capabilities.]
With all other cases of stopping a minor from sinning, where the source obligation is
rabbinic and clearly a matter of education, Peri Megadim thinks a minor who is also
sadly a shoteh will not have the same rules. [The father of a child with mental disabilities
will have more freedom to choose what to allow or not, because the rabbinic rule is not
in play.]
[R. Eisenberger, note 163, points us to other comments of Peri Megadim’s, in his
commentary on Magen Avraham and Taz, on these issues. In one place, he says a
father does have to educate a heresh minor, because harashim have weak da’at, but
da’at nonetheless. Minhat Hinuch, Mitzvah 5;2, thought there was no obligation of
hinuch with a heresh or shoteh.]
The Age of Hinuch
For most mitzvot, the age of education comes at five or six years old, depending on the
child’s intellectual development, readiness to learn. For fasting on Yom Kippur (Peri
Megadim assumes there is no need to train the child for the other fast days, s/he can
pick it up at adulthood), we start having the child fast an hour or two from age nine or
ten (for girls earlier, since they will become adults earlier) and then doing a full fast at
eleven or twelve.
Peri Megadim points out what might be hinuch at the other extreme, Shach Yoreh De’ah
371;1 quotes Rokeah, who allowed the pregnant wife of a kohen to be in places with the
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ritual impurity of someone who had passed away, because of a sfek sfeka, a double
doubt as to the gender and viability of the fetus. Peri Megadim there disputes the double
doubt (R. Eisenberger tells us), but does infer the idea of hinuch for this kohen already
from birth. [As R. Eisenberger notes, though, that is because keeping child kohanim
from such tum’ah is one of the three examples of the Torah warning adults about
children. If so, it’s not a matter of hinuch but Torah law. I would add that there, it’s like
feeding it to the child directly, since the mother is taking the child to a place that confers
or conveys such ritual impurity.]
For other mitzvot, the age is whenever the child is prepared to fulfill the mitzvah. For
tzitzit, a child who knows how to keep two tzitzit in front and two in back (more of a
challenge with a tallit than the small tzitzit we have today) and—as per Rema, OH
17;3—to hold them in his hands during the recitation of Shema.
Peri Megadim here notes the obligation of hinuch applies to rabbinic rules as well. This
idea explains how a boy can fulfill the mitzvah of Grace After Meals for his father (if the
father does not know how to recite it himself). Although Birkat Ha-Mazon is a Biblical
obligation, the Gemara says if the father did not eat enough to sate himself, and is
therefore obligated only rabbinically, the boy can recite it and the father listen. That
assumes the boy has a rabbinic obligation as well.
[It’s a little more complicated, in two ways. First, it assumes the obligation of hinuch
rests on the boy to some extent, because otherwise he is still a not-obligated person.
Usually, though, we speak of it as the father’s responsibility. Probably, the father’s
obligation makes it as if the boy himself must do it. Second, Magen Avraham points out
the boy might also have eaten less than an amount of full satiety, in which case he has
a double de-rabbanan, in that it’s “only” rabbinic for him to say Birkat Ha-Mazon at all,
and then it is also “only” rabbinic to recite Birkat Ha-Mazon for this amount of food. MA
thinks it doesn’t matter.]
Fixed Age or a Sliding Scale
Peri Megadim had assumed the standard of five or six as the age of educability was a
matter of intellectual development, before that the child was too young to learn. Levush
attributed it to the child’s independence; before five, children are still completely
attached to their mother, so the father cannot take them away to be taught.
Peri Megadim thinks he implies that if the mother were obligated in a mitzvah, she
would also be obligated to educate the child, where Magen Avraham had thought the
mother was exempt. A bit later, Peri Megadim notes the rule in Orah Hayyim 414;2, a
child under six can rely on his mother’s eruv (to go places that would ordinarily be
outside his Shabbat limits). The need to include the child in an eruv implies (to Peri
Megadim) he is implicated in the rabbinic rule of not travelling too far outside one’s town
on Shabbat, as well as that the mother has some hinuch obligation to the child.
Beyond the question of the significance of the age of five, Beit Yosef and others quote
Ran, who said the requirement to educate a child is mitzvah-specific, comes into play
whenever the child is ready for that mitzvah. When the child is old enough to leave his
mother and go to Jerusalem for the holiday, the father must educate him about re’iyah,
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appearing at the Beit Ha-Mikdash for holidays; when the child can wear tefillin properly,
shake the lulav, wear tzitzit, etc.
In that view, the ages of five or six for a sukkah were about the child’s ability to spend
the night away from his mother. For other mitzvot, where no separation is needed, the
father might already need to start earlier, with each child according to his readiness.
Reaching the age of hinuch has practical ramifications, such as whether the child can
help others with a rabbinic obligation (like hearing the child recite Birkat Ha-Mazon if the
adult has eaten less than the amount where the Torah commanded the berachah), or for
whether an adult would answer amen to the child’s berachah (for a child younger than
the age of hinuch, the berachah is just practice or training).
Becoming an Adult
In the ordinary case, a child is a child until age twelve for a girl, thirteen for a boy. Those
ages assume the child has also developed secondary sex characteristics, expressed as
two hairs in the genital area (a reason, for example, that when the community has
Biblical obligations, we are loath to have a newly adult child fulfill them, such as reading
Parshat Zachor).
The child who does not develop those characteristics remains halachically a katan, a
minor, until there is clear evidence s/he will never develop them. There are ins and outs
of that topic, but I am out of space and the issues do not matter for Peri Megadim’s
main concern, the category of katan in halachah. More of whose characteristics we will
see next time, and then move on to women.
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Peri Megadim Petihah Kollelet (Matot-Masei): Finishing Children, Moving On to
Women
A Physically Undeveloped Twelve/Thirteen Year Old
Last time, we finished with when we decide a person has become an adult despite
never developing physical signs of adulthood, male or female, nor signs of being a man
or woman who will never develop. I should have pointed out we also worry the child had
developed those characteristics and then they fell off.
Such a person might be an halachic adult, meaning s/he is obligated to fulfill Biblical
mitzvot just in case, and rabbinic ones either way (as a matter of hinuch, education, or
because s/he is an adult). For rabbinic issues, the doubt still matters according to those
opinions a double de-rabbanan (a child, whose entire obligation in mitzvot is rabbinic,
performing what is in any case a rabbinic obligation) cannot perform the act on behalf of
someone obligated with one de-rabbanan (an adult in a rabbinic obligation).
Relying on a Majority to Define Adulthood
Last time, Peri Megadim told us even those who never produce signs of physical
maturity or of permanent lack of such signs become full adults for all purposes once
they have lived the majority of their lives, which Magen Avraham says is thirty-six years.
Peri Megadim thinks it might be thirty-five years and a day. Note that both use seventy
years as a model, one of those cases where we can wonder whether a future Sanhedrin
would adjust the numbers (or make them irrelevant, given our better ability to ascertain
physical maturity).
Peri Megadim wonders why the rov that most twelve- and thirteen-year-olds have
already matured into full adults cannot allow us to assume it about all children. Possibly,
we cannot rely on it because it is easily checked; on the other hand, perhaps asking a
child to undress counts is enough of an embarrassment to count as not easily checked.
Magen Avraham 199;7 thought we could not rely on the rov because there is a
hazakah, an existing state, pointing in the other direction.
The tension between the two issues comes up in monetary matters, where we cannot
rely on a rov to require someone to pay money because of a countervailing hazakah,
existing state of this person being in possession of the money. With shehitah, the
animal’s currently being alive (and therefore inedible) might also get in the way of
relying on the Gemara’s assumed rov, most people who present themselves as
competent ritual slaughterers are in fact competent ritual slaughterers.
Peri Megadim tells us he has written about this elsewhere, and we will leave it here. [It
is an element of his writing I have not made enough of a point; he wrote this Petihah
Kollelet after the rest of the commentary on Shulhan Aruch, and frequently referenced
the rest of Peri Megadim, Ginat Veradim, and the apparently still in progress Shoshanat
Ha-Amakim. He was a unified thinker, I think I am trying to say, issues he raised in one
work coming to play everywhere.]
A Minor Will Become an Adult
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The minor has an advantage over the other two categories of exempt Jews we have
seen, the deaf-mute and not fully sane person, because we expect the minor to become
an adult. For example, therefore, if someone must ask one of these kinds of people to
violate Shabbat for him, we would prefer the shoteh, who has no da’at, no halachic
mental competence, to the katan, who will one day become an adult.
We also trust minors on some issues, although they cannot be full-fledged witnesses.
Magen Avraham 343;1 suggests a minor who sins should repent of it when s/he
becomes an adult. Although the sin does not count, I think Magen Avraham reads the
developmental process to mean the child slowly forms the kind of da’at that would make
him/her fully culpable for sins, and we are not sure where along the path s/he was at the
time of the sin.
Coming back to our undeveloped teenager, since it is possible s/he had signs of
physical maturity before they fell off, his/her sins possibly count fully. If among those
were sins for which a Jew would bring a sacrifice, Peri Megadim recommends s/he
recite the verses of the relevant sacrifice with the appropriate yehi ratzon beforehand
(let it be Your will that my reciting these verses count as if I brought the sacrifice; this is
one small advantage of a time without a Beit Ha-Mikdash, in that we might not be able
to actually offer such sacrifices “just in case,” but we are allowed to say the verses just
in case).
The Speech/Thought of a Minor
[Rishonim disagree on the meaning of mahshavah, thought, in the Gemara. In many
places, the Gemara dismisses devarim she-ba-lev, matters purely in one’s heart,
leading Rashi and Tosafot to assume that when the Gemara speaks of mahshavah,
thought, having an effect (such as in invalidating certain sacrifices), it means articulating
those thoughts as or before the person acts. To think of a certain sacrifice as a hatat, a
sin offering, would mean to say it out loud, for these rishonim. Rambam seems to
disagree, seems to think in these areas, thought does count.]
For a minor (or heresh or shoteh), thought does not count (and, therefore, for Rashi and
Tosafot, even their pronouncements), even to require a stringency. If a minor slaughters
an animal with an adult standing there to verify the action was performed correctly, we
consider the animal kosher even if the minor said “I’m doing this as stabbing the animal,
not as shehitah.” Although Shulhan Aruch implies a specific intent not to perform
shehitah would invalidate the shehitah if an adult said it, a minor’s intent does not count
at all.
Where Women’s Rules Differ
We cannot finish Peri Megadim’s comments on women in halachah this time, but I am
trying to finish this second part of the Petihah Kollelet by the first of Elul, so we can
switch to teshuvah topics (Mabit’s innovative ideas in Beit Elokim) through Yom Kippur.
So let’s push on.
Women are the same as men for any matters for which the Torah declared a
punishment, R. Yehudah says in the name of Rav, Kiddushin 35a. They are mostly
exempt from obligations with a time component [time-bound is the more common
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phrasing; to me it seems inexact, since some mitzvot apply for long periods, yet are
considered zman grama. For example, tefillin are considered zman grama even if the
only time not to wear them is Shabbat and holidays. Circumcision might be considered
zman grama if the baby cannot be circumcised during the first seven days of life. A time
component, are not really time bound.]
Today, we often say women are the same as men for all prohibitions; Peri Megadim
picks up on Rav’s reference to onshim, punishments, and wonders about prohibitions
without one, such as a lav she-ein bo ma’aseh, where there is no action and is not
punishable by a court. Rashi focuses on punishment in reading Rav’s idea. Rambam
did not adopt that inference, Laws of Worship of Powers Other Than Gd 12;3; he ruled
women were the same as men for all prohibitions, with only three exceptions.
He recognizes exceptions to the exemption from time-component obligations, too, such
as kiddush on Shabbat, eating matzah on Pesah. Rambam’s phrasing seems to treat all
obligations with a time component the same, regardless of whether an action is
involved.
For Peri Megadim’s example, were a woman to own hametz past noon on the
fourteenth of Nisan—even were she to buy it—she would seem to be exempt, because
the requirement to divest of all leavened on that day is phrased in the Torah as an
obligation. So, too, if a woman converted and owned hametz on the fourteenth and then
passed away, the hametz is unowned on Pesah, and would therefore seem to avoid the
rabbinic ban on hametz she-avar alav ha-Pesah, leaven owned by Jews on Pesah.
Where We Infer Exceptions
Despite these rules, the Gemara other times provides derivations of ideas we might
have thought already covered, such as a specific verse to hold women equally culpable
as men in cases of improper marriages or physical intimacy. R. Eliyahu Mizrahi
suggested where the man and woman’s actions are not the same, the Torah needed a
verse to include women.
Peri Megadim also thinks the rule applies only where the Torah happens to use male
gendered language. Where it speaks of ish, a man doing x, Tosafot Sukkah suggests
the word does refer to a man and not a woman, unless we are told otherwise. (Similarly,
Tosafot points to places the Gemara looks for a verse to apply a rule to converts
because the Torah spoke of Benei Yisrael, the children of Israel, possibly to exclude
those not born Jewish.)
R. Eliyahu Mizrahi thought Tosafot neglected an element of the distinction. For all
punishments, where R. Yehudah in the name of Rav had shown a source-verse to
equate men and women, Benei Yisrael includes both; where there is room to think they
might be different, we need a verse to include them. In other situations, like a father
teaching Torah to his children, a reference to sons is assumed to mean sons and not
daughters.
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There are ins and outs of the topic, without firm conclusions, so we will stop here,
because next time, he takes up arevut, the extent of women’s inclusion in the general
assumption Jews are obligated to help and ensure we all observe mitzvot.
I also note Peri Megadim does not delve into reasons. He may have thought of reasons,
but his analysis sticks to the system of rules and sources and works from there. Next
time, we will see his further thoughts on women.
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Petihah Kollelet (Devarim 5781): Women, Shared Responsibility, Then Servants
Who Is Responsible for Whom
Peri Megadim here again returns to arevut, the question of how interconnected Jews
are in their mitzvah observance, a topic he took up a few times in the first part of the
Petihah Kollelet (for example, regarding whether it applies to the Oral Law and/or to
rabbinic law). For women—and converts, he adds—he wonders about their inclusion in
the general rule Jews are obligated to facilitate fellow Jews’ observance.
He is unsure about women because Rosh to Berachot 20b infers they are not included,
Rosh’s way of explaining why a man who has eaten only enough food to be obligated to
recite Grace After Meals at a rabbinic level can nonetheless recite it on behalf of
another Jew who ate enough to be obligated at a Biblical level. For a woman, the
Gemara seems to require she be Biblically obligated, suggesting to Rosh women are
not included in arevut.
Peri Megadim references Kiddushin 30b, without telling us why. R. Eisenberger thinks
he means the Gemara’s exempting women from many of the obligations towards
parents because reshut aherim aleha, literally other have power over her (her husband).
[We can take that fully patriarchally, the husband rules the roost, or take it as the
Gemara’s way of saying the Torah wanted a woman’s commitment to her marriage to
mean she would not unilaterally decide to care for her parents in a way that interferes
with her marital presence; the husband could certainly agree and encourage his wife to
care for her parents]. R. Eisenberger thinks Peri Megadim is saying the idea would also
be reason to absolver her of arevut; if she were to be responsible for others’ mitzvah
fulfillments, it would lead to her being pulled in directions other than her family.
[Years ago, in Tradition, R. Saul Berman suggested a similar explanation for women’s
disqualification from testimony in court; if a woman was a valid witness, she could be
compelled to come to court, and halachah did not want her forced to leave her family. It
is a view of women and family somewhat out of fashion today, which doesn’t mean it is
wrong. Just like with the woman and her parents, there are many ways to accommodate
various social needs; the point of emphasizing her familial commitments would be to
make clear where the priorities need to lie.]
A prime example of arevut comes when a Jew needs to recite a berachah on fulfilling a
mitzvah but does not know how. Another Jew can recite the berachah, even if that Jew
has already fulfilled the mitzvah (for example, make kiddush on behalf of other Jews
even though the person has himself already done so). Peri Megadim refers to Shu”t
Sama De-Hayei, who inferred a disagreement between Rashi and Tosafot about
whether converts become included in arevut as well, a tricky idea Peri Megadim does
not take further.
One or Many Jewish Communities
The idea women would not be included in arevut may make it sound like they are not
“really” part of the nation, but Peri Megadim points out other factors where they are
more included than those with an arevut connection. We have already seen boys’ ability
to help others fulfill a rabbinic obligation, since they too bear a rabbinic responsibility to
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perform the act. It means boys are part of arevut, might lead us to think they are
considered more a part of the Jewish people than women.
Except Peri Megadim points out women are generally believed about the prohibited
status of certain items (men eat the food in their homes because they have the right to
trust their wives on the kashrut of the kitchen, for example), where children are not. Too,
women (and partially converted non-Jewish servants, the category we will see next) can
serve as messengers with halachic effect, where children cannot.
It is part or not part, I think Peri Megadim is showing us. Because of other commitments,
women might not be included in arevut, which does not make them more or less part of
the nation, except in the specific instances where arevut is an issue.
Partially Converted Servants and Tzitzit
Non-Jews taken into servitude (the usual word for eved is slave, but slave today
ineluctably reminds us of the version of it practiced in the American South before the
Civil War, and makes halachah seem to share in the cruelty of what was done there;
although servitude might make it seem more pleasant than it was, I think it is closer)
ideally agreed to fulfill mitzvot and went to mikveh to mark their commitment and partial
joining of the Jewish people. It did not make them full Jews, however, and a gezerah
shavah in the Gemara understood male servants of this type to be exempt from
obligations with a time component (as are all Jewish women).
The comparison to women leads Peri Megadim to a rich albeit brief discussion of
derivations, in trying to figure out whether partially converted male servants must wear
tzitzit. The Torah juxtaposes the wearing of tzitzit to the prohibition of shatnez, leading to
a general assumption that whoever is included in the prohibition bears the obligation.
Women are an exception, because in another verse, the Torah directly links observing
mitzvot to wearing tefillin, Shemot 13;9.
As Rava quotes R. Aha b. Ya’akov, Kiddushin 35a, the verse’s saying tefillin comes to
keep all of Torah in our mouths, metaphorically, teaches us women are exempt from any
areas of Torah similar to tefillin, namely obligations with a time component. The hekesh
beats out the semuchin, the Torah’s putting shatnez next to tzitzit.
Servants’ exemption from time-related commandments is inferred through a gezerah
shavah to women, where the Torah uses the same word in the two contexts, and that
might not exempt them from a mitzvah where the Torah put an obligation next to or
close to a prohibition. The Torah’s using the same words for women and servants tells
us servants have many halachic similarities to women, but where the verse links an
obligation to a prohibition, it might be strong enough to include servants.
Part of Benei Yisrael
The Torah’s speaking of Benei Yisrael, the Jewish people, in the obligation of tzitzit
offers another reason we might exclude servants. As Peri Megadim notes, we
sometimes take the phrase to exclude or exempt women, and sometimes to exclude or
exempt converts. Were either of those true here (or for the partially converted servants),
they also could not make tzitzit for Jews who are obligated.
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The many readings of the term Benei Yisrael—only male Jews, male and females but
not converts, males, females, converts, but not partial converts—to me highlights the
point I made before, membership in the nation of Israel is not all or nothing, nor always
more or less, it can be yes for x, no for y, without any implication of greater or lesser.
Two other points from this discussion we might apply elsewhere, too: 1) The uncertainty
of the phrase Benei Yisrael seems to me to make clear the need for an oral tradition,
because there is no logical way to know which groups are included/excluded/exempted
from the term. 2) This is the second time Peri Megadim has brought in converts,
although they will get their own category. It is a reminder that for all we speak of
converts as being full-fledged Jews, and they are, there are also continuing differences
from born Jews. One can be a full-fledged Jew and yet also different, as women and
these servants are showing us, too. With converts, it is a particularly sensitive subject,
since we are also obligated to welcome converts fully, to make sure they not feel
excluded in any but the necessary ways.
The Adam Status of Partially Converted Servants
Beit Yosef Orah Hayyim 159 quotes the view of Sefer Ha-Manhig, who said the ritual of
washing hands for eating bread requires koah adam, and neither non-Jews nor partially
converted servants are called adam in the Torah. We do not accept his ruling; we hold
water for washing hands can be poured by any human.
[We do not accept his ruling, but it gives a wonderful example of how an internal Torah
conversation can be misunderstood. Superficially, adam means man, human, or
person, so saying washing hands requires koah adam means human power (rather than
water that falls on its own or is spilled by a non-human, such as the Gemara’s frequent
example, a monkey).
However, in some contexts, tradition reads adam to refer to Jews alone, such as
whether a corpse creates ritual impurity by being in the same shared space as other
items. Those on the lookout to be offended can and have taken this as evidence Jews
think of non-Jews as nonhuman, a clearly incorrect inference. Rather, the word adam in
the Torah sometimes means people in general and sometimes means Jews alone (and
we need tradition to tell us which is which).]
Kessef Mishneh makes the point avadim Kena’anim, partially converted servants, are
also thought of as adam in the sense of their graves, too, creating tum’at ohel, the ritual
impurity of sharing a space with them; they are thought of as re’ehu, fellow Jews, for the
ritual of sending gifts of food to fellow Jews on Purim; and we accept the view they are
considered ahicha, your brother, to the extent they receive compensation if
embarrassed by a Jew.
Kessef Mishneh says it when Rambam rules tzara’at can happen to such people as well
(non-Jews cannot get tzara’at; any similar lesions on their bodies would be physical and
medical, outside the purview of kohanim and Torah law to govern its treatment).
But Not Full Jews
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On the other hand, we do usually assume the words Benei Yisrael will not include
avadim, and Tur Yoreh De’ah 1 thought only fully freed servants could perform shehitah,
explained by Taz and Shakh as a matter of the servants’ not quite being full Jews. Taz
notes the Midrash sometimes reads the Torah’s speaking of be-tochechem, amongst
you, as a way of including women and partially converted servants, to Taz evidence the
servants are not full Jews [it’s a problematic idea, because women are included in
shehitah, yet these servants are not].
Shach thought Tur excluded such servants because they were assumed to be of lesser
character than regular Jews, and therefore not to be trusted regarding the validity of
their ritual slaughter. It is a status he was sure changed as soon as the servant was
freed, because everyone agrees an eved meshuhrar, a freed servant, can perform
shehitah.
Peri Megadim only pointed us towards those comments of Taz and Shach [R.
Eisenberger cited and discussed them], then takes up the question of the assumed
character of such servants. We seem to believe them about ritual prohibitions (such as
whether food was prepared in a kosher way), although Peri Megadim floats the
possibility that is only for those servants of established good character, the general eved
Kena’ani perhaps thought of as among the reikim u-pohazim,, people of poor enough
character we always doubt their claims. Tosafot Pesahim 4b thought it possible we
would not believe avadim Kena’anim about Biblical matters where they would have had
to put in a great deal of effort to make it permissible.
I am skipping a last little piece about their exemption from the mitzvah of honoring
parents, because they are seen as having no lineage, a topic we can leave for another
time. We can pick up next time with the hatzi eved, hatzi ben-horin, what happens when
this servant becomes partially freed.
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Peri Megadim (Va-Ethanan): Half Slaves and Tumtum
The category of the half-slave provides a good test case for many halachic
issues, because the person is partially a Jew and partially a servant. One
way this can happen is if partners own a servant together, and one frees
him or her.
The idea has inspired significantly more halachic discussion than I suspect
it deserves in terms of frequency of occurrence. (I have heard people
say—surely an exaggeration-- Minhat Hinuch built his whole book on this
nafka mina, as a practical consequence to justify discussion of almost
every distinction he suggested. It is a counterexample to my usual
assumption, in We’re Missing the Point or As If We Were There, and my
forthcoming The Judaism of the Poskim, that what we discuss most often is
also what we care about most).
Family Relationships
Peri Megadim’s first example wonders about the role of a half-servant who
impregnates an ordinary Jewish woman. Were he a full servant or non-Jew,
there would be no question; here, since his freed side could have married
this woman, we might think the child’s identity follows the father’s (as it
does when the father is a full Jew, such as in terms of whether the child is a
kohen).
The father’s eved side could not have created a marriage, so it fits the
Gemara’s rule that it has no impact on the child’s status. If so, were a
full-fledged Jew to impregnate a hatzi shifhah/hatzi bat horin, a woman in
partial servitude limbo, the child would follow her and have this half-status
as well, since her shifhah side could not form kiddushin with the Jew, and
that part of her would produce an eved or shifhah child.
Next, he wonders how a half-freed Jew like this affects yibum. Were a Jew
to pass away without children, and the only brother is a half-eved, is yibum
or halitzah a possibility and/or necessity? Part of the answer depends on
whether this half-eved has any inheritance rights, because the Torah
defines the yibum brother as one who would share inheritance. Peri
Megadim seems to think the half-eved brother’s free side should inherit,
and therefore halitzah is needed (yibum is more complicated, because she
cannot marry the half-eved side).
Similarly, if the deceased had fathered a half-eved or half-shifhah, the child
could count as issue, and exempt the widow from yibum or halitzah.
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Peri Megadim sends us to Shulhan Aruch, who rules out a child from a
shifhah both for counting either as a brother or a child for yibum purposes.
[R. Eisenberger explains he was noticing Shulhan Aruch did not mention
the half-eved case here, although he does refer to it elsewhere, implying
such a child is Jewish enough to count for these purposes.]
Pushing Aside a Prohibition
Peri Megadim offers a reason to think yibum should be allowed despite the
usual prohibition against marrying someone in servitude (rishonim disagree
on whether the prohibition is de-oraita, Biblical, a matter of lo yihyeh
kadesh mi-Bnei Yisrael, translated as there shall not be a cult prostitute
among Jews, but taken halachically to ban certain types of promiscuity
(Rambam thought non-marital sexual intercourse among freed Jews
violated this verse in Devarim 23;18, and the application to people in
servitude was rabbinic).
Usually, when an obligation is blocked by an ordinary prohibition in the
Torah, we say ati aseh ve-dahei lo ta’aseh, an obligation pushes aside the
prohibition. Why wouldn’t the obligation of yibum push aside this
prohibition, wonders Peri Megadim (the question does not arise with a full
eved, because we do not see them as included in Jewish lineage). For
Rambam, who thought the prohibition rabbinic, the question is even
stronger.
Tosafot Gittin 41a asked a similar question when the Gemara assumes a
half-eved has no one to marry; they wonder why he cannot marry a
half-shifhah, with the obligation of procreation pushing aside the prohibition.
Peri Megadim infers fathering half-servant chidlren does not fulfill the
obligation, although he is unsure why.
The Strength of the Freed Side
The half-slave is also half-free, and Peri Megadim considers where that
might help. For example, an ordinary shifhah freed past the age of three is
considered not a virgin for marriage purposes (the Gemara assumed
avadim and shefahot were wildly promiscuous, a topic for another time),
but if she is half-free, perhaps her free side was more careful with her
sexuality, and she can be considered not to have had relations with
anyone.
The Torah treats adultery from a marriage where she is a half-shifhah as a
plain prohibition rather than the capital crime adultery usually is. That being
© Copyright Gidon Rothstein 2021

73

so, Peri Megadim wonders whether an affair would prohibit her from staying
with her husband, as with an ordinary marriage. In addition, regular Jews
are generally assumed to be kesherim, trustworthy in many areas of
halachah; would that be true for a hatzi ben horin, a half-free Jew?
Many such questions, for which he has no evidence to provide answers, so
he moves on, as will we.
Mitzvah observance is complicated for this half-freed Jew, because his/her
freed side is fully obligated, but runs into trouble. Such a Jew could not
blow shofar for himself, because the servant side is also blowing; he is not
clearly included in the obligation of tzitzit, because the Torah refers to Benei
Yisrael, which might mean full-fledged Jews. On the other hand, we usually
assume anyone who must observe the prohibition against shatnez must
also wear tzitzit (because the verses are next to each other), so maybe this
person is included.
Lots to discuss, few ways to come to well-sourced conclusions.
Tumtum
The next category we can dispense with fairly quickly, because it does not
reflect a known condition today. The tumtum was someone whose gender
was unknown because it was covered. It seems a flap of skin covered the
entire genital area, and could theoretically be torn open to discover the
person’s gender (I think it wasn’t always done because there was some
danger involved). The tumtum might be either a man or a woman, and it is
a case by case question (as opposed to the next category, the androginus,
as we will see next time).
The tumtum must keep all mitzvot as if he were a man, although courts will
not punish transgressions that do not apply to women. Even the rabbinic
pressure brought to bear on Jews who refuse to fulfill obligations will not be
applied to them, because courts only do so when they are certain the
person is included in the obligation in question.
So a tumtum should wear tzitzit, for Peri Megadim’s example, but a court
would not compel it with makkat mardut, rabbinic lashes. In addition, while
there is some discussion about whether it counts as yuhara, arrogance, for
a woman to wear tzitzit [I think the yuhara is her taking on additional
obligations, as if she is confident she has fulfilled all her existing ones], the
tumtum has none of that, because s/he must wear the tzitzit in case.
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For most issues, should the tumtum be torn open (the Talmudic phrase for
how the person’s gender would be ascertained) and turn out to be a male,
he is from then on a full male. There is some question about whether he
could then count as the first-born for halachic purposes, where we might
require a bechor vadai, someone who was known as a male from birth, and
also some question as to whether the berit milah, circumcision, for such a
baby could be done on Shabbat. [Normally, a baby born on Shabbat has a
berit the next Shabbat; for this baby, since at birth he was not known to be
a boy, it is not clear we would push aside Shabbat for the berit.]
Ways of Being Unknown
Some sources refer to a tumtum with evidence of masculinity insufficient to
clinch the question, and he might have slight halachic differences from an
ordinary tumtum. For as long as the tumtum is in a position of doubt, s/he
cannot serve as the agent for someone’s observance at a higher level of
obligation (cannot blow shofar for men, for example).
Peri Megadim suggests Birkat Ha-Mazon might be an exception. Women’s
obligation in Grace After Meals might be Biblical—it is an unresolved
question-- and this tumtum might be a man, creating two pieces of doubt.
We are often allowed to ignore such “double doubts,” sfek sfeka. Peri
Megadim therefore thinks a tumtum could recite Birkat Ha-Mazon on behalf
of a man.
The tumtum’s unknown status means witnesses cannot warn a tumtum
about to violate the Torah in a way only relevant to men. A court would not
punish a tumtum kohen who voluntarily became ritually impure, therefore,
because the witnesses did not the tumtum’s status.
[He says this despite his general view hatra’at safek shemei hatra’ah, if
witnesses give warning where they cannot be sure the person is about to
violate the Torah, the warning is effective, allows the court to punish the
perpetrator. Here, the doubt is about the nature of the sinner, and Peri
Megadim thinks that clearly cannot be hatra’ah.]
On the other hand, after the tumtum finds out he is a man, Peri Megadim
assumes he would be allowed to being an olah offering to atone for his
failure to fulfill the obligation to stay away from such ritual impurity, because
he would now know, retroactively, he had sinned.
As a final complication, he points out Rashi seems to think the tumtum
could also not help women fulfill their obligations, because Rashi requires
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the person’s status to be known to be an agent for anyone. Although the
tumtum has at least the woman’s level of obligation, Rashi thinks the
uncertainty means s/he cannot step in without more information.
In between cases, the half-servant and the tumtum make for complicated
law. And the androginus, our first category for next time, will continue the
pattern.
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Finishing the Second Part of the Petihah Kollelet
We have a few categories left in Peri Megadim’s list of unusual Jews, each treated
briefly. Notably, he does not discuss the “ordinary” Jew, nor the differences between
Kohanim, Levi’im, and Yisre’elim. It reminds me of the story of two younger fish who
swim by an older one, the latter says “how’s the water today, boys?” After they swim on,
one turns to the other and says, “what’s water”?
We can miss what is all around us; in this second part of his Petihah Kollelet, Peri
Megadim has focused on whose halachic status differs from others, and how.
The Intersex Androginus
The androginus flips the situation of the tumtum we saw last time. Where the tumtum
lacks any clear gender, the androginus has physical indications of both (intersex, in
today’s terminology). Peri Megadim pauses to declare his insufficiency to address the
topic (I think because he feels the Talmudic sources are not clear), then suggests three
ways to look at an androginus: the person is either male or female and we do not know
which; is partially male, partially female (counts as either or both in various contexts); or
is a biryah bifnei atzmah, stands as its own category.
[Were this third way of looking at it the halachically true one, we would be saying
Judaism recognizes three gender categories, male, female, and androginus. I think
those who hold this view still do not speak this way because of the relative rarity of the
androginus.]
Ramifications of the Unclear Androginus Status
Tosafot Hagigah 4a assumes the male and female side of an androginus each have
halachic significance. Beit Yosef Orah Hayyim 589 explains an androginus’ halachic
standing to blow shofar for him/herself. A person of mixed identity, such as a
half-servant normally cannot perform such rituals, because the side of lower level of
obligation cannot act on behalf of the side with the higher level. With the androginus, the
female side is not Biblically obligated to blow.
However, Maggid Mishneh suggests the androginus is not a separate type, but since
the mixed-type status comes naturally (from Heaven), the two sides of the person do
not conflict with each other in terms of fulfilling a mitzvah.
(Later, he quotes Perishah, who thought the Torah only rejected the ability of the
half-servant because there was an easy fix, freeing the half-servant part. He seems to
assume Gd would never let it happen that a person be unable to fulfill mitzvot
him/herself; I am not sure that assumption holds up elsewhere in halachah, but we can
leave it for another time).
Yoreh De’ah 315;9 rules a first-born androginus animal is a bechor, an halachic
first-born, despite usually treating androginus as a separate category. Shach says it is a
stringency, to account for the view of the androginus as mixed gender.
An androginus’ marital status is also complicated. Even Ha-Ezer 44;5 says we have a
doubt if the androginus marries either a man or a woman. Rema cites some who say
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the androginus definitely counts as at least a man; if the andorginus gives kiddushin to a
woman, this view would see her as definitely married to him, not only possibly. Still,
Shulhan Aruch says we would not recite a blessing when circumcising an androginus,
because we are not certain it counts as male.
Some situations seem to imply an androginus’ gender can shift, because Magen
Avraham 589;2 tells us Rif thought an androginus cannot act to fulfill the obligation of
other androginus’s, since this one might be a woman at the time the other is a man.
For any halachic issues where men and women are equally obligated, the androginus
would be as well. [I wanted to write “clearly,” except the likelihood the androginus counts
as a separate gender-type could in theory have meant s/he had wholly different halachic
obligations. For example, I previously suggested a heresh might be exempt from mitzvot
because of the difference of his/her experience of life rather than incompetence. I could
have imagined a similar idea about an androginus, a reason for Peri Megadim to
disabuse us of this notion.]
Onen
The next category is an onen, who is situationally different from other Jews. The onen
has lost a close relative-parent, child, sibling, or spouse, not yet buried, and the onen is
freed of all mitzvah obligations to involve him/herself with the burial and as a sign of
respect for the deceased. Hacham Tzvi pointed out the exemption extends only to
obligations, to have the person refrain from acting; it is not a pass to violate the Torah.
Peri Megadim adds prohibitions violated by inaction to the exemption, such as getting
rid of hametz before or on Pesah. For all there is a prohibition of bal yera’eh, against
owning such leaven, the onen need not take action to get rid of it.
Hametz owned by a Jew on Pesah usually becomes prohibited forever, both for eating
and gaining benefit. Were a Jew to have had hametz come into his/her possession
while an onen on the eighth day of Pesah (Hacham Tzvi adds the seventh, because we
can theoretically have non-Jews bury the person for us), the Jew need not get rid of it,
and can use it after Pesah, or collect payment from a non-Jew who ate it.
The onen still counts as theoretically obligated, such that if he performs a mitzvah on
behalf of others while an onen, the act will count as a mitzvah act and they will have
fulfilled their obligation. A person who plans to bury his relative on Rosh HaShanah,
either with non-Jews doing it on the first day or he himself on the second (as is allowed
by halachah) is an onen, yet if he were to blow shofar for the community—especially if
no one else knows how—the blowing will count. It is the act of an obligated Jew, even if
this onen could have exempted himself because of his involvement with another
mitzvah, the burial.
The onen stays an onen however long s/he is still anticipating burying this relative, and
stops being an onen as soon as s/he is no longer involved [in our time, such as relatives
not going to Israel with the body, they start mourning as soon as they turn away from
the deceased; in our Zoom times, I think some poskim allow the person to continue to
think of him/herself as an onen even if participating only by Zoom.]
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Pesulei Kahal—Maritally Restricted Jews
His tenth category are those Jews disallowed from marrying ordinary Jews. Such Jews
must observe everything in the Torah, like any other Jew, with the exception of certain
marital rules. For example, a mamzer, a person born of an unacceptable relationship (at
a capital punishment or karet level, like an adulterous affair), may not marry a regular
Jew but may marry a shifhah, a partially converted servant. [In our times, I think this
provides one solution if a Jew finds out he is a mamzer. I think one recommendation is
to find a woman planning to convert and ask her to instead convert to be a shifhah. That
way, the children will be servants, the father can free them, and they will be Jews free of
any mamzer status.]
Mamzerim may also marry converts to whom the Torah attached special rules. We
assume we do not know who Ammon, Moav, or Mitzrayim are; were we to identify them,
they could convert to Judaism, but neither they nor their descendants could marry
ordinary Jews [the Gemara assumes Rut showed the restriction did not apply to
women]. A mamzeret could marry such a convert, because mamzerim are not part of
the kahal the Torah said could not absorb the Ammonite or Moabite man.
The petzu’a daka, a person with genitalia damaged by human hand, is also not allowed
to marry ordinary Jewish women (but may marry converts), as may a kohen with such
an injury.
Areas Other Than Marriage
Converts can only serve on a court to judge other converts, where a mamzer and/or a
petzu’a daka can serve on courts for monetary issues. Mordechai said a mamzer
cannot serve as hazzan, Peri Megadim thinks only where the mamzer has already
himself fulfilled the mitzvah, because he is not included in arevut, the bond among Jews
telling us if one Jew has not fulfilled a mitzvah, the issue matters to all Jews.
The mamzer also cannot write a sefer Torah, some say, Shach says Mordechai offers
two reasons, the aforementioned arevut one as well as the question of whether a
mamzer can write wholeheartedly, since he has complicated feelings towards the Gd so
frequently mentioned. We are not sure he will write Gd’s Name with the necessary
intent.
[Mordechai clearly sees the mamzer as having broader ramifications than whom he can
marry. The Gemara refers to the mamzer mostly as a matter of whom he may or may
not marry. Treating him as unable to lead a community or write a sefer Torah makes it a
more universal problem.]
The Unsighted
The Gemara knew of opinions exempting someone who cannot see from all mitzvot. (R.
Eisenberger points us to Baba Kamma 87a, the view of R. Yehudah.) Rabbenu
Yeruham, of early fourteenth century Provence, accepted his view, where everybody
else seems to have rejected it. [It’s interesting to see Peri Megadim discuss it, because I
am not sure we always or even often make sure to deal with rulings of Rabbenu
Yeruham’s outside the mainstream.]
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For the berachah of borei me’orei ha-esh in havdallah, the blessing of the creation of
the light of fire, the unsighted person would seem not included, because s/he cannot
see and appreciate the light. Shu”t Ha-Rashba thought this exempted the unsighted
person from the havdallah recited with a cup of wine, where Shulhan Aruch ruled it was
only this particular berachah. Even for that second view, the unsighted person would not
be able to recite the havdallah for others, because he has no obligation in the blessing
over the light, could not say it on behalf of others.
A one-eyed person is a completely ordinary Jew, with the possible exception of halitzah,
where the Torah refers to seeing the woman spit in his shoe. There, Shulhan Aruch
Even Ha-Ezer 169; 48 thinks the one-eyed brother should ideally not be the one to
perform halitzah, and in the Seder Halitzah, the step by step guide to halitzah Shulhan
Aruch provides, Rema takes the position a one-eyed person should not serve on the
court for the halitzah.
That concludes our summary of the second part of Peri Megadim’s Petihah Kollelet.
Next time, I will review what we found, to see any overall themes on who does and does
not count for halachic concerns. After that, with the advent of Elul, we will turn to Mabit’s
Beit Elokim, to see his interesting nuances in the topic of repentance.

Peri Megadim’s Petihah Kollelet: Part Three, Letters 1-4, Kinds of Mitzvot
A long time ago (before Rosh Hodesh Elul, before we completely changed ourselves
through repentance), we were studying Peri Megadim’s Petihah Kollelet. We finished
the first two parts, and now return to study the three parts left, two of them substantive,
the last one a short set of additional notes to the previous four. I’m hoping to finish all
this while the public Torah reading is still in the book of Bereshit, because I have a new
project in mind for when we get to the more legal/mitzvah part of the Torah.
Mitzvot of Value, Mitzvot of Obligation
Peri Megadim points out the Torah establishes two kinds of obligations: absolute ones,
where a Jew must do x act, such as eat matzah on the first night of Pesah, eat in the
sukkah the first night of Sukkot, wear tefillin every day, hear shofar on Rosh HaShanah.
Other mitzvot he calls hovah, where the Jew fulfills the Torah if s/he acts a certain way
but there is no specific requirement to do so, such as sending the mother bird away
before taking eggs or chicks from a nest, giving charity beyond the minimum. (He has
prohibitions of each type, too, such as owning hametz on Pesah, where a Jew must get
rid of all hametz on the fourteenth of Nisan, as opposed to prohibitions of refraining,
where there is no particular moment of fulfillment. There is no specific time to not
murder, we just never murder).
Rambam in Laws of Shabbat 5;1 contrasts the hovah—absolute obligation—to light
Shabbat candles to the mitzvah of washing hands before eating bread, needed only if a
Jew wants to eat bread, or make an eruv hatzerot, necessary only to carry in a
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jointly-owned private space. He also has the idea of reshut, even more a matter of
choice.
There’s what we must do, what we must do only if we decide to take a certain path, and
what is laudable if we choose to do it.
Fences Around What Part of Torah
In the first part of this Petihah, Peri Megadim had said Hazal had the right to make
protective ordinances for prohibitions. Here, he acknowledges they often made such
rules to avoid violations of asehs, obligations. He has a yibum example, where a widow
theoretically supposed to marry her brother in law is prohibited to him because of an
issur aseh, an obligation that creates a prohibition [such as a High Priest’s obligation to
marry a woman who has never been married]; while the obligation of yibum would push
aside the prohibition for the couple’s consummation of marriage, it does nothing beyond
that, leading the rabbis to rule out even that first marital act, to require halitzah instead.
More practical examples are their ordinances against eating in a sukkah where the table
is in the house, for fear of being drawn to the house, and about how we may or may not
mend garments close to where the tzitzit are, for fear the person will mistake a repaired
string for a tzitzit string.
Where an obligation came from derivation of a verse, or an halachah le-Moshe mi-Sinai,
a law received orally at Sinai, Hazal do not make such protective ordinances. The right
to legislate comes from VaYikra 18;30, u-shmartem et mishmarti, part of Hazal’s role is
to protect Gd’s mishmeret, not their own.
(He gives an example showing the malleability of this idea: although the prohibition of
fowl with milk is rabbinic, the rabbis included hatzi shiur, less than the minimal amount
for a full violation, in the rule. We may not eat less than an olive’s size of chicken
cooked in milk, despite hatzi shiur being derived or a rule established by halachah
le-Moshe mi-Sinai,. A hatzi shiur doesn’t usually merit protective ordinances.
As he says, this is an example of the rabbis’ not-infrequent ordaining against one act
because it is essential to maintain the effectiveness of another ordinance, referred to as
i lo ha, without this, lo kayma ha, this other would not stand. Were chicken in milk
permitted in less-than-olive amounts, people would eat it that way, and the rabbis’ ban
on fowl and milk would fall apart. He notes other versions of this, such as kulah hada
gezerah, it is all one ordinance.)
They only protected clear obligations, though.
Other Ways to Spot a Hierarchy
We also see a sense of relative significance of mitzvot in the discussions of which can
be doheh, push aside, which. Clearly, aseh doheh lo ta’aseh, an obligation pushes
aside a prohibition [this is the reason a Jew could theoretically wear linen garments with
tzitzit, although techelet strings will necessarily be sha’atnez with the linen. The aseh of
tzitzit is doheh the lo ta’aseh, as long as one is wearing full tzitzit, with proper techelet].
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Peri Megadim notes asehs of greater weight, such as those with a karet possibility (the
Pesah sacrifice or circumcision) pushing aside a non-karet mitzvah, or a mitzvah of the
community pushing aside an individual’s obligation (his examples would take us too far
afield, and are not his main point here, because he is focused on the next one).
Similarly, he holds an explicit obligation will push aside one derived through a principle
of inference or known through an halachah le-Moshe mi-Sinai [another reminder that
how we know a certain law matters, even within those laws we think of as Biblical].
He raises another complication, a prohibition with no possibility of lashes; does it count
as a lav, or is it more like an aseh in having no court-administered punishment?
The Location of Obligations
Mitzvot come as action, speech, or thought (R. Eisenberger, editor/commentator of the
excellent edition I use, points out Rambam had four segments to this distinction, action,
speech, de’ot, beliefs, and middot, character traits. Peri Megadim will adopt Rambam’s
categorization in the fifth part of this Petihah Kollelet). Most mitzvot are of action.
Reciting Shema, Grace After Meals, and the haggadah on Seder night are all Biblical
speech obligations; the berachah of al ha-mihyah, recited after eating grain products or
the seven species for which Israel is renowned, and the berachah before studying Torah
might be rabbinic; reading the Megillah on Purim and saying Hallel (according to
Ra’avad) are obligations laid out in non-Biblical scripture, although Rambam held the
latter to be rabbinic. In all the times or types of legislation, speech acts were part of the
mitzvah picture.
His prime example of a mitzvah of thought is the first of the Aseret Ha-Dibberot, to
believe (in thought, he adds, an evocative locution I am going to leave for another time)
the world has a Manhig, a guide. [More than just that there is a Gd, this allocates to Gd
a guiding role to the world. Although Peri Megadim is explicitly working off of the first
paragraphs of Rambam’s Mishneh Torah, some read Rambam to discuss only a vague
version of Gd, a force that keeps the rest of the world going. Peri Megadim disagrees.]
As Rambam said, this one mitzvah grounds all the others (a way for Peri Megadim to
remind us “thought” mitzvot can be crucial despite being largely invisible).
Another version of thought mitzvot relates to more practical issues, such as nullifying
one’s ownership of hametz before Pesah. The Torah prohibited ownership, and the
purely mental decision not to own something is effective. While Hazal added an
obligation to search for and physically remove hametz, a Jew could avoid transgressing
the prohibition by nullifying the material [as should be done by a Jew who finds
him/herself in a place where the hametz is not accessible].
This last category of mitzvot has no berachah, Peri Megadim says. We make a
berachah before searching for and removing hametz, but if the Jew forgot and only
remembered the next morning (when s/he is going to nullify it), there would be no
berachah.
The Thin Line Between Thought and Speech
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Berachot 20b brings up a topic Shulhan Aruch seems to leave unresolved, whether
hirhur, thought, can count as speech. Shulhan Aruch and our current practice seems to
think if one only thought some speech act (like reciting Shema), we will accept it after
the fact, even as we generally require a person to hear his/her own words, or at least be
sure s/he produced sound during the recitation.
Peri Megadim is certain of a preference for speech over thought in those
situations—even for those who say hirhur, thought, can count as speech—because we
do not recite blessings on thought, yet do recite blessings on speech (such as the
blessing before saying Hallel or counting the Omer). He is not sure why, though: if
thought can count after the fact, should that not rule out a blessing? He suggests even
those who adopt the idea of hirhur ke-dibbur, thought can count as speech, do not
mean it is exactly the same; they, too, would say halachah requires speech, the reason
a blessing is included.
That being said, Peri Megadim wonders why this idea could not solve the problem of
doubts about blessings. Normally, we say safek berachot le-hakel, we rule leniently in
cases of doubt about blessings, because they are rabbinic, and we do not wish to risk
using Gd’s Name needlessly. One ramification is that if we have a doubt about whether
we recited a blessing properly (we don’t remember if we said Minhah), we do not go
back. But if hirhur can work, why not just think all those blessings?
[He seems to assume that even if we say hirhur ke-dibbur, it carries no problem of
saying Gd’s Name unnecessarily; I would have thought that if we hold hirhur ke-dibbur,
thinking a berachah is fully like saying the words and whatever problems attach to an
unnecessary recitation attach to this thought as well].
For our last distinction: while the question of attention to mitzvot is also a continuing and
unresolved debate, speech acts clearly need more attention than acts [he predated R.
Chaim Brisker, who had three versions of kavanah: the knowledge one is performing a
mitzvah, awareness of the meaning of the words, and the highest form, the full
awareness of the concerns and interests of the mitzvah. Peri Megadim is saying the
middle kind is vital for speech mitzvot, because unless we know what we are saying, we
are not saying it.]
He will continue the theme of kavanah next time. For now, he has shown us that despite
the importance of being careful about all mitzvot, there is also a hierarchy within the
system, some mitzvot having more systemic significance than others.
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Peri Megadim, Petihah Kollelet, Third Part, Letters 5-8: Objection, Attention,
Intention
Last time, we began to see the role of kavannah, intention or awareness of what one is
doing, in mitzvot. It started with mitzvot of speech, which Peri Megadim held clearly
need more awareness than ordinary mitzvah actions. Before he comes back to that, he
detours briefly to note Magen Avraham 60;3 said rabbinic mitzvot in general did not
need kavannah, evidence to Peri Megadim that Magen Avraham must have thought
Megillah on Purim was divrei kabbalah, a mitzvah established by post-Sinaitic Scripture,
because it clearly does require attention and awareness.
The Intention Not to Fulfill a Mitzvah
Yet again before we return to speech-mitzvot, Peri Megadim advances the claim
negative intent effectively prevents fulfillment of a mitzvah, even in rabbinic obligations,
where we had said last time that many opinions held kavannah was not needed for
fulfillment of the mitzvah.
[The example I always think of, which will come up later in this discussion, is the
longstanding question of how men who prayed in shul on Friday, with a form of kiddush
in the prayer itself, can recite kiddush for those who did not pray, when those other
people—such as women-- still have a Biblical obligation in kiddush. Peri Megadim’s
idea opens the door to the possibility we see them as having tacit intent not to fulfill the
mitzvah.]
He sees the idea as an extension of a rule about shehitah, ritual slaughter, where intent
does not seem necessary, as long as the act is performed properly. Even so, Peri
Megadim points out, negative intent ruins the act, such as were the person to intend
nehirah, a clearly non-shehitah form of slaughter. It seems specific intent not to fulfill a
mitzvah has an impact.
[R. Eisenberger’s notes point out complications, because Maharsha”l held shehitah
does need kavannah, just the act of slaughter itself is expressive enough of kavannah
to satisfy the need. For his view, kavvanah she-lo latzet, the intention not to have this
count as ritual slaughter, does not tell us about such negative intent in general, where
we might not require kavannah at all.]
Eating Produces Results With or Without Kavannah
Speech needs intent, eating does not, we find out in Orah Hayyim 475, where Shulhan
Aruch codifies the Talmudic idea that if one is forced to eat matzah on Pesah night, the
person has already fulfilled his/her obligation, because the physical hana’ah of the
eating has occurred. We usually translate hana’ah as benefit or pleasure, but hold off a
bit. We at least mean that since the food has entered this person’s body, the act of
eating has occurred, regardless of intent, and the mitzvah therefore has been fulfilled.
On the other hand, Rema Orah Hayyim 204;8 says one would not recite a blessing for
such eating, surprising Taz and Magen Avraham, because what’s the difference? Peri
Megadim suggests the rabbis instituted blessings for desired eating, where the rule
about matzah on Pesah is about having ingested matzah. The distinction should mean
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such a person would recite the Biblical Grace After Meals, a blessing that would seem
to focus on whatever the Torah regarded as eating. A book called Hemed Moshe gave
reason to dispute even the last point, that perhaps blessings (even Biblical ones) are
about thanking Gd for eating, so that whenever one would have preferred not to have
eaten the item, there is no blessing. [Coercion to eat matzah is still coercion, even if a
mitzvah is fulfilled in the act.]
Peri Megadim limits the ability to fulfill the mitzvah of eating matzah on Pesach with a
coerced act to where the person knows it is Pesah and eating matzah is obligatory [R.
Eisenberger’s notes tell us of others who disagree: Be’er Ha-Golah thought that was
only the view of Ran, where Be’ur Halachah argued everyone accepted the idea]. This
would mean awareness is needed, even if not intent.
Second, Peri Megadim floats the possibility someone forced to eat maror, a bitter herb,
would not fulfill the mitzvah, because there is no hana’ah, pleasure or benefit. He is
aware of the counterargument maror nowadays is rabbinic and does not need any kind
of kavannah anyway, but rebuts it, because being forced to eat maror sparks an implicit
intent not to fulfill the mitzvah, and that always works.
[R. Eisenberger cites Shu”t Ketav Sofer, by R. Avraham Schreiber, son of the Hatam
Sofer, who provided a reasonable alternative view, the idea ingesting food inherently
fulfills an obligation she-ken neheneh means the bodily experience produced by this
food has been had, regardless of pleasure or benefit. If so, maror produces its bodily
experience whenever eaten, even if forced, and therefore should have the same rules.]
The Special Intention of the First Line of Shema
It’s well known that the first line of Shema requires more than the usual kavannah,
except Peri Megadim has already said all speech requires kavannah. He suggests it
means the person must know the meaning of the words, where the Biblically obligated
rest of Shema would require only kavannah la-tzet, the intent to fulfill the mitzvah, or no
kavannah if it is rabbinic [for the range of views about how much of Shema the Torah
obligated, R. Eisenberger points us to Eshel Avraham to Magen Avraham 60;4; Peri
Megadim refers to Rosh Yosef, his novellae on the Talmud, where he took the position
only the first line of Shema is obligated by the Torah.]
Problem is, we have plenty of reason to think halachah requires us to understand what
we are saying in other parts of Shema. As Magen Avraham 62;1 noted, a Jew may say
Shema in languages other than Hebrew only if s/he understands the new language, a
requirement for prayer and Birkat Ha-Mazon, too. It sounds to Peri Megadim like one
reciting them in Hebrew also needs to understand them (as opposed to Megillah, for
example, where a Jew can fulfill his/her obligation with a Hebrew reading, apparently
without being able to decipher the language.
[R. Eisenberger alerts us to a debate among authorities on this question as well,
Sheyarei Kenesset HaGedolah taking Peri Megadim’s position, even Hebrew must be
understood for Shema, where Magen Avraham and others—including, seemingly, Peri
Megadim there—think Hebrew just works. If so, we could say it does not for the first line
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of Shema, and that would be our needed distinction. Peri Megadim offered another
one.]
He suggests the first line of Shema requires comprehension of the words at the time the
person is saying them, an awareness and understanding of what s/he is saying, not the
theoretical ability to translate what was said if asked, In other obligatory speech, the
person needs to know what the words mean, and intend to be saying them, but can still
fulfill the obligation if s/he said it hurriedly, without true awareness.
How Rabbinic Rules Affect Biblical Observances
He next takes up the impact of rabbinic regulations on mitzvah observance. Suppose
the Torah allowed a certain version of fulfillment of a mitzvah—large squares of wood,
for an example he gave—and Hazal prohibited it (in this instance, for fear it looked too
much like an ordinary roof, would mislead people into thinking they could fulfill the
mitzvah of living in a sukkah by living in their usual homes). Where the person has no
other options, should he live in such a sukkah, to salvage something, or did Hazal’s rule
include the rider a Jew may no longer fulfill the mitzvah this way, no matter what, for fear
people will become accustomed to acting this way, in effect nullifying the rabbinic
decree?
Peri Megadim is originally confident the Jew would not recite a blessing on such a
performance, because all such berachot came from the rabbis, who likely did not want a
Jew blessing an action they had said should not occur. Later, he takes it back, thinks
perhaps the rabbis would not have objected to such a berachah, and then wonders
whether someone who fulfilled the mitzvah of sukkah in a way the rabbis did not want,
and said the berachah, would then say another berachah should the opportunity arise to
fulfill the mitzvah in a rabbinically preferred way (without any interruption in between).
Tosafot in Sukkah imply Hazal uprooted the observance completely, took away its
standing as a fulfillment of a mitzvah (the example was a story where rabbis told R.
Yohanan b. Ha-Hornit he had never fulfilled the obligation of sukkah if he had eaten with
the table in the house, a clearly rabbinic disqualification), as did Rabbenu Yonah in
Berachot, when he assumed Hazal completely ruled out reciting Shema after midnight,
even though the Torah allowed it all night.
In the end, Peri Megadim accepts the view of Magen Avraham, 629;23, who said a
person who has only rabbinically invalid sechach may use it, but remained unsure about
whether one would recite a berachah for any such observance.
[R. Eisenberger adds the perspective of Aruch La-Ner, who thought this circumstance
slightly different from other rabbinic rules. Here, the rabbis disqualified valid sechach for
fear people would extrapolate to allow another rabbinically invalid sukkah. Other
rabbinic rules worry about possible Biblical violations, like the reason we do not blow
shofar on Shabbat, lest we carry it in public. Where the ultimate concern would have
only been rabbinic anyway, Aruch La-Ner was sure Hazal would not have uprooted the
observance if there was no other option, because how could it be worse?]
The idea brings him back to the kiddush issue we started with, if someone recites
kiddush during prayers (just saying the day is Shabbat counts as kiddush at a Biblical
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level), despite the rabbinic requirement to recite it over wine, has that person fulfilled the
obligation and cannot therefore perform the act on behalf of someone still obligated at a
Biblical level? Or did the rabbis uproot the original act and the two people are still both
Biblically obligated?
As I noted earlier, if the person who went to shul had intent not to fulfill the mitzvah, as
Peri Megadim had said is effective, the problem goes away.
Either way, our discussion this time leaves us with more of a sense of the role of intent
in halachah, as well as of the interplay between rabbinic and Biblical rules.
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Petihah Kollelet, Third Part, Letters 9-14: When the Thought Really Counts
The time before last, Peri Megadim raised some questions about hirhur ke-dibbur, the
possibility a thought could count as much as speech for some halachic purposes. In
paragraph nine of this third part, he returns to the issue, because while it played some
questionable role for prayer or blessings, and clearly no role in business dealings or
weddings, it works to a significant extent for hekdesh, matters having to do with the Beit
Ha-Mikdash (Temple) and the sanctified items related to it.
Thinking Donations or Vows
Rambam codifies (Hilchot Ma’aseh Ha-Korbanot, Laws of Sacrificial Procedure, 14;12)
the effectiveness of an internal decision to donate an item to the Temple, either as
sacrifice or donation. Although no one else would know, the person who made such a
decision, in his or her head, is now obligated to fulfill the promise, despite no words
having been uttered. Shevu’ot 26b quotes Shemu’el making two points about thoughts,
that with vows, the person’s internal decision must match the words s/he said, and with
kodashim, sanctified items, just thought is enough.
The Gemara refers to kol nediv lev, all whose hearts moved them (or were willing), as
the source, because it speaks of the heart making the donation. The phrase appears in
Shemot 35;22, although rishonim did not think that was what the Gemara meant, I think
because that verse described people who brought items for the construction of the
Mishkan, meaning they translated their thoughts into action. The Gemara was offering
proof the thought alone has an impact.
Rambam instead quoted Shemot 35;5, where the Torah calls for donations, kol nediv
libo, from anyone who heart moves him/her to generosity. Rashi and Tosafot turned to
Divrei Ha-Yamim II 29;31, where the exact phrase kol nediv lev appears, although that
is not in the Torah. Tosafot also noted Bamidbar 18;27, where the Torah speaks of
ve-nehshav lachem terumatchem, your terumah will be considered (thought) for you.
Whatever the verse—and Peri Megadim notes Rambam’s verse also referred to taking
a terumah, so that could have been the source for terumah being taken in thought—we
see that just the thought of donation can create the donation. However, as he notes
later, Rashi consistently assumed thought in these contexts were all expressed in
speech. For Rashi, pure thought does not produce halachic effects.
Charitable Thoughts
Before he gets there, he brings up a real-world question, whether this standard applies
to charitable gifts as well. Rema, Yoreh De’ah 258;13, quotes two views and says
general practice assumes a thought to donate does count. In Hoshen Mishpat 212;8,
however, Rema refers only to being stringent for the view that thought alone makes the
donation.
Thought more clearly works for voluntary fast days, where the person needs to accept
such a fast the day before, and Orach Hayyim 562;6 says just thinking the acceptance
works. Taz explains the difference from tzedakah, that a fast day counts as a sort of
personal sacrifice, the fat and blood one loses during the day being an offering to Gd.
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The room to deny charity is a firm obligation until spoken could explain why a Mishnah
on Kiddushin 28b says amirato le-gavoha ke-mesirato le-hedyot, verbal commitment to
donate to sanctified purposes works like actually transferring an item in ordinary
transactions, when we have said thought alone was good enough (for Rambam). If
charity is part of the idea, it would explain the Gemara, because promises ot give to
charity might need to be said [which is better for all of us; I remember having heard this
idea from mori ve-rabi R. Herschel Schachter, afterwards thinking to myself “oh, I’ll give
that amount to this charity,” only to realize it was too much and then have to consider
how fully I had decided on that earlier amount.]
Thinking and Repentance
Both thought and speech are needed for repentance, the internal recognition of sin and
decision/determination not to repeat it, then the spoken vidui, articulation of sin
necessary to the process [the way Rambam presented the laws of teshuvah led some,
such as Minhat Chinuch, to assert he saw vidui as the only obligatory part, an idea my
teachers rejected]. For sins towards others, some speech is needed, because Gd does
not forgive such sins until the person hurt by them has been placated.
There might be value to penitential thoughts alone, however, as shown in the realm of
testimony. Kiddushin, the first stage of Jewish marriage, must be witnessed. Halachah
excludes serious sinners from service as witnesses, with “serious” perhaps including all
who knowingly violated any Biblical prohibition [when I was growing up, the state of
observance in the United States was such that I knew of more than one rabbi who
brought witnesses with him when performing a wedding, just in case].
Should those sinners have repented, they are restored to good standing for testimony.
Peri Megadim argues it is sufficient to think the repentance [I know rabbis with the
blanket practice to encourage the witnesses to repent before their service as part of a
wedding, for this exact reason; as we saw in Mabit’s ideas about teshuvah, he too held
just the thought of repentance restored a Jew to full righteousness].
The matter is more complicated for sins where a court is supposed to administer
punishment. Hoshen Mishpat 34;29 says that bearing the punishment restores the
sinner to being able to bear witness, where other kinds of sins require repentance. Peri
Megadim is therefore unsure about a person who explicitly rejected a warning and then
transgressed a sin, yet courts do not administer that punishment in our times (such as
lashes). He thinks repentance might be good enough, but is not sure.
Essential or Incidental Thought
A quick last point on thought. Bah, Orah Hayyim 534 suggested messengers cannot
think on behalf of a person who sent them, such as nullifying hametz. Peri Megadim is
surprised, since a verse about terumah helps establish the halachic concept of shelihut,
the effectiveness of messengers, and terumah can be set aside with thought alone.
Why would a messenger be able to think which grain is given to a kohen as terumah,
but not nullify hametz?
He explains that nullifying hametz is more crucially about thought than separating
terumah. While the thought of terumah can make part of the produce into the gift for the
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kohen, the whole and only way to nullify hametz is with thought, and that is what Bah
held could not be given over to a messenger.
Thoughts clearly matter in halachah, but in different ways and to different extents,
depending on the context.
The Sense of Hearing
Mitzvot can employ the sense of hearing, such as shofar at the Biblical level, Megillah at
the rabbinic (or divrei kabbalah) level. To emphasize the significance of hearing, Peri
Megadim opens his discussion by noting the Torah repeatedly uses shema, hear, as
metaphor for acceptance (as in Shema, Hear O Israel) or obedience (the second
paragraph of Shema, ve-haya im shamo’a, if you will “hear” the mitzvot).
Hearing is part of speech as well, since we generally assume the person reciting some
obligatory text must hear him/herself, other than in prayer, where some opinions thought
prayers should be uttered but not loud enough to be heard even by the person reciting
them.
Speech Also Works
Speech also can have great impact, such as edim zomemin, who can be put to death
for their false testimony. So, too, just the statement that some power other than Gd rules
one’s life (saying eli atah, you are my governing power) is full-on avodah zarah,
punishable by stoning. [It is not his point, but one I think we are well-advised to repeat to
ourselves: avodah zarah is as much about what we say and think as about what we do,
and the statement some power other than Gd “really” runs our life can, Gd forbid,
amount to avodah zarah.]
There can be lashes for speech, such as for failing to fulfill an oath, cursing another Jew
using Gd’s Name, or verbally stopping an animal from grazing while it works.
[These digressions to hearing and speech came here because he had been discussing
whether thoughts needed to be concretized in speech and/or hearing. Now he goes
back to thought.]
Thought and Deed
One more way thoughts matter is in their link to actions. A Jew who violates Shabbat
without realizing s/he was committing a sin will count as a shogeg, with different
consequences than if s/he knew what was going on.
However, Gd generally separates thought from deed regarding sin; just the intent to sin
does not yet count against a person, including especially in human courts, which do not
punish for thoughts, even if the sinner confesses. Gd will count good thoughts against
negative ones to the person’s credit, though, so it is a good idea to think of Torah and
good deeds, because the thoughts themselves-even if circumstances prevent them
from coming to fruition—count as merits.
As a further example of the separation, Peri Megadim argues Gd punishes thoughts
only in ways affecting a person in thought. The body took no part of the original
thoughts, and will not bear any of the suffering of punishment, either.
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He closes letter fourteen with discussions of owning hametz on Pesah, where the
Gemara envisions punishments, leading Peri Megadim to wonder how we know the Jew
has not intended the hametz to be batel, nullified, not his, and therefore not in violation.
His main answer (for a few permutations of the question) is that accepting warning
without protest shows a person has not thought to be rid of this hametz.
More on thought next time, too, so be thinking about it this week!
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Peri Megadim, Petihah Kollelet, Third Part, Letters 15-23: Finishing with the
Senses, On to the Punishments
We’ve been spending some time on thought and how it impacts halachah. In this week’s
segment, Peri Megadim will finish that quickly, go back to other senses (he briefly again
discusses sight and hearing), then move to the punishments the Torah prescribes for
sins. It is an example of an element of his work I find interesting, his brilliance of insight
into the structure of halachah is paired with a seeming disinterest in structuring his
presentations more accessibly.
Senses: Thought, Sight, Speech
Letter fifteen of this third part points out thoughts can have real world results. His
example is a man’s improper thoughts can lead to prohibited bodily activities while he
sleeps. That idea leads him back to vision, because the Gemara was clear sight was
another way for men’s thoughts (and bodies) to turn in directions they should not.
Sight can also lead to punishment, such as the prohibition of bal yera’eh, seeing
leavened dough on Pesah, which adds a layer to the prohibition of owning it (Peri
Megadim thinks it possibly incurs another set of lashes should one perform an action in
violating the prohibition. That ties into a technical question about how lashes work,
whether and when an extra prohibition establishes another set of lashes.)
On the more positive side, Hazal formulated blessings for seeings, such as the sites of
miracles or the first fruits of a year. Blessings are of course an example of how speech
supports our service of Gd, with other examples he has already noted (and does again),
such as when a Jew announces the intention to donate to sanctified causes. As we said
last time, amirato le-gavoah ke-mesirato le-hedyot, a spoken commitment to donate to
sanctified causes counts the same as transfer of possession in ordinary transactions.
Most significantly, tradition called for studying Torah aloud [I do not, a flaw in me that
troubles me every time I come across sources like these; the Gemara clearly preferred
verbalized study, which is what Peri Megadim assumes here]. Once on the topic, writing
ideas of Torah also has halachic value [although it is not a sense, it is a human skill we
can turn to Gd’s service].
The last words of the paragraph give us a hint as to why this was of such interest,
ve-chol pa’al Hashem le-ma’anehu, Mishlei 16;4, a phrase English translations take as
“Gd created everything for a purpose,” or for its purpose. Peri Megadim is following
more traditional readings, like Rashi’s, Gd created everything as a vehicle for Gd’s
service [le-ma’anehu, on or for His behalf]; he has now shown how all our humanity, all
the elements of our bodies, all our capabilities, can be turned towards Gd.
[Peri Megadim is not one to delve into questions like why Gd would be so focused on
everyone serving Gd, so we will not do it here. I think the basic answer is that it is Gd
helping us, because it is better for human beings to live that way.]
Punishments
Letter sixteen pauses to tell us he has decided to discuss types of punishment a Jew
might suffer in this world. He says that courts will administer, except his list of thirteen
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includes karet, mittah bidei shamayim (death sent by Gd), and kanna’im pog’im bo,
those moved to righteous wrath by certain sins may themselves execute sinners in
extraordinary circumstances (such as with Pinhas).
Notably to me, he does not explain why he turned to this now, and why here, when the
rest of the third part goes back to issues we have seen before, making messengers and
whether listening to someone can count as having said it oneself. At the end, I think we
will see that his answer is that these are bodily experiences the sinner will have, and
therefore line up with this third part, how our physicality is implicated in our service of
Gd, for the good and the not so good.
The Death Penalties
He counted each type of death penalty separately among the thirteen types of
punishment; now he puts them in one paragraph. Eighteen sins can incur stoning, only
one of which appears in Orah Hayyim (the section of Shulhan Aruch to which this
Petihah is ostensibly an introduction), violating Shabbat. [R. Eisenberger’s notes give
the whole list; the ones most applicable in our times are certain of the sexual sins-- such
as homosexuality, bestiality, or a man’s incest with his mother—worshipping a power
other than Gd, or cursing a parent.]
Today, when courts do not function, the primary halachic ramification of the death
penalty is where the sinner also damaged someone’s property. In halachah, even
hayyevei mittot shogegin, those who violated a capital crime unwittingly, are exempt
from payment. If someone violated Shabbat Biblically, not realizing it was Shabbat or
that this action was Biblically banned, that person would not be required to repay
damages caused during that sin.
True for the other forms of death penalty as well, the next category being serefah,
burning [pouring hot lead down the perpetrator’s throat], prescribed for ten sins, all of
them sexual [it’s a remarkable fact I have not seen noted elsewhere, the only sins the
Torah thinks deserve serefah are sexual; as it happens, this past week’s Daf Yomi had
the idea Gd made the Flood of boiling water because the people had committed sexual
sins].
He again does not list all ten. He does note a debate about some, relations with one’s
wife’s relatives, such as her mother. Should the wife die, the prohibition of having
relations with her mother is no longer punishable by serefah, although rishonim debate
whether it becomes an ordinary prohibition or still incurs karet, excision.
That matters in our times because kiddushin can only be created between a man and a
woman not prohibited to each other at the karet level. If a man decides to marry his
deceased wife’s mother [which he may not!], the authorities who held the prohibition
becomes an ordinary one would hold the kiddushin takes effect, and then she counts as
a married woman. For the view there is still a karet prohibition here, the kiddushin has
no impact.
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Sayif, killing the sinner by sword (decapitation), applies to only two sins, murder and ir
ha-nidahat, the idolaters of a city the majority of whom had fallen prey to the desire to
worship a power other than Gd.
The last category, henek, strangulation, applies to six sins, including adultery and
bruising a parent. [Notice the more serious forms of capital punishment are also the
more prevalent, twenty-eight capital sins can punished with stoning or burning, only
eight with the sword or strangulation. People who deserve death more commonly also
deserve serious death.]
When Heaven Gets Involved
Some of the sins in the death penalty list would be punished by karet if a court did not
get to them (or there had not been proper witnesses or warning). Twenty-one other sins,
however, have karet as their highest form of punishment; for such sins, courts would
lash the sinner (and thus absolve him/her from further punishment) should there be
witnesses and warning. Three of those are discussed in Orah Hayyim, eating leaven on
Pesah, eating or drinking on Yom Kippur, or performing prohibited creative activities on
Yom Kippur. [Not in Orah Hayyim but applicable today, the list also includes certain
sexual sins, including especially having relations with a niddah, a woman who has not
gone to mikveh, and eating prohibited animal fats or blood].
Eighteen sins are punished by death at the hands of Heaven, all of them related to
mistreatment of the Temple, its service, and connected items. This includes terumah,
the portion of a harvest given to a kohen; eating from a harvest before terumah was set
aside, a non-kohen eating terumah , or a kohen eating terumah while tamei (or while
the terumah is tamei), all risk and deserve mittah bi-yedei Shamayim. [The list suggests
Gd only reacts in this way for infractions against the Temple, an idea worth further
consideration.]
He points us to sources that explain the difference between the two, but does not
elaborate. Karet can happen in this world (a person dying young) or the next, another
complicated issue he nods at but does not explain fully. He notes ordinary physical
objects are never destroyed, just converted into other forms (a version of the law of
conservation of mass, which I just found out has been known in various forms from
ancient times). A soul all the more so. Rather than go into details, he says it is not a
topic for an ish hamoni, a common man, like him.
[I don’t think he was being quite as modest as he seems. I have taken the time to study
his Petihah Kollelet because it is astonishing in its insights into halachah, as are many,
many of his comments in Peri Megadim on Yoreh De’ah and Shulhan Aruch and his
other works. At the same time, I have not seen him delve into hashkafah, the kinds of
concepts and underlying ideas that might flesh out these issues. To me, he is an
example of how one can become a gadol ba-Torah, a true giant of Torah knowledge and
understanding, without taking it to theology.]
Another point he makes worth considering: Rambam in the sixth chapter of Laws of
Repentance says that young children can die as a result of their parents’ deserving
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karet. Peri Megadim says out loud what is not always made clear, tradition believed a
child was still connected to the parent, still subject to the parent’s liabilities.
[I have heard the father’s blessing of barch she-petarani at a child’s Bar or Bat Mitzvah
explained as the father thanking Gd the child will no longer be at risk of being punished
for the father’s sins. The child has become independent in Gd’s eyes. Although a
daunting notion, it seems to me to point out birth does not make the baby its own being,
it’s a process, a process halachah sees as culminating for this purpose at the child’s
ascent to majority.]
These heaven-sent death penalties have one advantage over human punishments, that
repentance can avert them. Courts must administer those punishments people bring on
themselves (such as by violating Shabbat right after an effective warning), regardless of
how fully the sinner has repented. The same is true for sacrifices, the topic we will start
with next time: someone who sins in a way that requires a hatat may have repented
more fully and better than anyone else ever in history, yet the sacrifice still must be
offered.
Not so with karet or mittah bi-yedei Shamayim, where Hashem can decide to forego the
punishment, because the person has repented, recognized the wrong, regretted it,
determined never to do it again, and articulated those realizations (in vidui, which Peri
Megadim reminds us is the essence of teshuvah).
On that slightly more positive note, we will stop here, and see the rest of the
punishments next time.
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Peri Megadim, Third Part, Letters 20-27: The Rest of the Punishments as a
Physical Element in a Jewish Life
We’re in the middle of Peri Megadim’s list of bodily punishments sinners might suffer in
Judaism, part of his third-part review of how the body plays into Jews’ service of Gd.
Sacrifices
[By placing sacrifices on his list, Peri Megadim seems to be assuming it is a
punishment, where we usually treat it as a vehicle for atonement.] More, today
sacrifices do not exist, other than in our words. Hoshe’a 14;3 [from the haftarah for
Shabbat Shuvah, before Yom Kippur] has the phrase u-neshalemah parim sefateynu,
loosely translated as “we will fill in for bulls with our lips,” taken by tradition to mean that
reciting the verses where the Torah describes a sacrifice counts to some extent like
offering it.
The idea led to the practice to recite the verses of the sacrifices daily. Unfortunately,
some sacrifices can be offered only if the sinner knew of the sin beforehand. Someone
who knew a certain action violated Shabbat, but did not realize it was Shabbat, and then
found out, could certainly recite the verses to replace the hatat s/he has not yet offered.
But a custom arose to say the verses, then say if I owe a hatat, let this count; Magen
Avraham already pointed out the impossibility of offering a hatat just in case.
Some opinions do allow offering an asham (a sacrifice offered for only a few sins, such
as false oaths or gezelah, brazen stealing) even where the person had not known of the
sin beforehand. In such cases, s/he could say, “let these verses count as my sacrifice if I
committed a sin covered by them, for those authorities who think it works. For the ones
who require knowledge of the sin before committing it, let this be just an act of reading
verses from the Torah.” There’s no problem with reading the Torah verses for the hatat,
either, it just can’t count as a sacrifice unless the Jew knew of a sin that obligated one.
Tevu’ot Shor did accept a conditional recitation if the person only forgot which sin.
Where the person is unsure if s/he had known the sin before committing it, well, one can
always read verses, but that’s not a circumstance where an actual sacrifice works.
In the next section, Peri Megadim returns to a detail about hatat I will put here. Tradition
assumes Gd (the Heavenly Court) does not punish people until they turn twenty. Peri
Megadim assumes the sin still counts as a full wrong, however, such that the person
can and should bring a sacrifice once s/he reaches that age. [The act is a full sin as
soon as the child reaches majority, just the Heavenly Court does not punish. The sinner
him/herself does need atonement.]
Karet and Lashes
The punishment of karet can be absolved by court-administered lashes, all the more so
by the death penalty for sins where the Torah prescribed it. Peri Megadim is unsure
whether one set of lashes or the death penalty for one sin will cover another as well. [A
person is warned by witnesses regarding a capital crime s/he is about to commit on
Shabbat, whose violation also incurs capital punishment. The court convicts the sinner,
puts him/her to death. Is the Sabbath violation also atoned? Peri Megadim is unsure.]
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Other sins only have lashes as the prescribed punishment, some in Orah Hayyim [the
section of Shulhan Aruch Peri Megadim is introducing], such as performing prohibited
creative activities on holidays or eating hametz (leaven) on Erev Pesah after midday
[the time for the Pesah sacrifice, a time when the Torah explicitly prohibited eating
leaven].
There are, however, five types of prohibitions without lashes, for technical reasons of
how the Torah constructed them: where there is no action (such as lashon ha-ra,
speaking ill of someone else); a prohibition stated to give a second warning for a capital
punishment crime, because of the requirement any capital crime must have two verses
in the Torah; a prohibition that really establishes an obligation; a prohibition that covers
many different rules (lav she-bichlalut); and one that can be rectified with a payment (lav
ha-nittan le-tashlumin).
As he notes, each of these has a voluminous literature around it.
Rabbinic/Rebellion Lashes
Makkat mardut translates literally as “lashes of rebellion,” most commonly connected to
courts’ enforcement of rabbinic law. [At times, these kinds of lashes can be given for
Biblical laws as well, but Peri Megadim does not get into that.] He focuses on the rights
of courts to give these lashes even outside of Israel, even by judges lacking the original
semicha, ordination, necessary for Biblical lashes.
He also thinks the Gemara indicates warning is not necessary, where it is necessary for
Biblical makkot. He seems to say, also, in any case where a court is certain the sinner
knew what s/he was doing with a Biblical sin (we know the sin was deliberate, just
witnesses did not warn the person, or the sinner is known to be knowledgeable), the
court could give makkat mardut.
[He does not take this any further, but the ideas he presents seem to say makkat
mardut is more about maintaining communal discipline than punishment. For
punishment, we have strict procedural rules. Where a sin has occurred, without all the
necessary factors for that higher Biblical level, we turn to makkat mardut to make the
point this sin was unacceptable. Or so his facts suggest.]
In a later section, Peri Megadim notes these makkot can be handed out in our times.
Most of the punishments in the halachic system require proper courts, but today’s courts
can still do this. [As long as local laws permit.]
Kippah
Another example of what seems to me a disciplinary punishment rather than an official
systemic response is kippah, where a court places a sinner in straitened conditions, with
a poor and harmful diet, until s/he dies. The prime example of a sinner eligible for
kippah is one who has for a third time violated a sin punishable by karet. The first two
times, the court gave the lashes, meaning the sinner did the sin in the face of warning,
bore the punishment, and did it again (and now a third time), a sign of rebelliousness or
indifference to halachic standards. It must all be the same karet sin—different sins or
ordinary lashes sins will not lead to kippah, [But the idea does seem to me to indicate a
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limit to courts’ patience. With serious sins, the court gives the sinner two chances, and
that’s it.]
Kippah teaches us about halacha le-Moshe mi-Sinai (HLMM) as well, because we
usually do not arrive at punishments based on an HLMM, a rule known orally since
Sinai (as Peri Megadim said back in Part I). Here, the prohibition is explicit in Scripture,
the HLMM just confers a right on the courts to react a certain way.
While we generally say the sinner must be committing the third instance, Sanhedrin 81b
also speaks of kippah if the person sinned repeatedly while only nodding his/her head to
witnesses’ warning rather than saying “yes, and even so.” A court could not give Biblical
lashes, but if this is the third time, kippah is still the way to go.
Peri Megadim wonders why the Gemara would speak of being lashed twice if the court
would put even such a head-nodding sinner into kippah. He suggests we might have
thought the lashes absolved the sin, resetting the clock, making it as if s/he had never
done this [he is saying court punishment does not expunge the record].
A murderer will be put into kippah after one proven instance of deliberate murder a court
cannot punish. It receives unique and quicker lethal attention because murder destroys
society.
Kanna’im Pog’in Bo
While kippah does not require the same procedure as most punishments, the next
category is out of the hands of the courts completely. For only a few sins—the most
well-known one is a man having sexual relations with a non-Jewish woman in
public—those righteously offended by the breach of law may kill the sinner.
Without calling it a category, Peri Megadim folds in the concept of rodef here, the idea
Jews can intervene in certain cases, with lethal force if necessary, to prevent a crime.
An easy example is murder, Jews have the right and responsibility to kill a man intent on
murdering someone else, to protect the victim.
However, the permission to kill only extends to where lesser force would be ineffective.
Someone who kills a rodef unnecessarily, if warned by witnesses, would him/herself be
liable for murder. In addition, were the event to occur on Shabbat, the person might be
on the hook for Shabbat violation.
According to Rambam, wounding someone is mefarek, a Shabbat-prohibited action of
removing blood from where it was in the body, where killing someone belongs to its own
separate category. A person who kills rather than wounds a rodef could have done
“only” mefarek, a lesser violation because the person stopping the crime has no need of
the blood, so it’s a melachah whose outcome is unimportant to the person performing it.
If s/he instead killed the rodef, it would be a full Shabbat violation, without the excuse of
needing to stop the rodef.
Nidui
Peri Megadim names the last category without defining it [nidui is an early form of
excommunication, where the person banned is supposed to mourn his/her having been
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somewhat excluded from society, as society is supposed to exclude him/her to some
extent; it breaks down when people refuse to shun the person, and weakens society’s
ability to enforce its norms and standards].
He focuses on two of the reasons it will be declared, the person treats words of Torah
disrespectfully, or (according to Lehem Mishneh) if s/he violates the second day of
holidays outside of Israel. Peri Megadim notes the Gemara calls the second day of Yom
Tov a minhag, a custom, so Lehem Mishneh seems to assume Hazal were stricter
about it, to punish it even without the sinner violating the day disrespectfully or willfully.
Peri Hadash also said courts have the right to place someone in nidui or give makkat
mardut (as we have seen) wherever the normal punishment for a sin cannot be applied.
Last, Peri Megadim points out the rules for nidui make special exception for Torah
scholars. While the system thinks of nidui as harsher punishment than makkat mardut [a
lesson in the importance of being part of society], the embarrassment to Torah in
expelling a scholar publicly, even temporarily, means we generally opt to discipline
Torah scholars in private (when needed), and through lashes rather than nidui.
As I had already reported, he closes this section by linking punishment to the bodily
experience of Gd and Torah, a topic he will return to next time when picks up with
shome’a ke-oneh, whether hearing something can count as reciting it oneself.
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Finishing the Third Part of the Petihah Kollelet: Back to Hearing and Messengers
It has taken this painstaking review of this Petihah Kollelet to suggest this third part is about
using our bodily senses in the service of Gd. The idea fits with his returning to a topic we have
seen more than once, shome’a ke-oneh, the extent to which listening to a recitation can count
as saying it oneself.
Messenger for Action, Speech, and Thought
To get there, he brings up shelihut, the idea a Jew can act on behalf of another, other than for
sin [where the messenger should have known not to accept the job, because Gd had said
otherwise]. Messengers’ ability to perform actions on behalf of others (like enact a marriage or
deliver a bill of divorce) is well established; Peri Megadim notes it can work sometimes for
speech, too.
For example, Rabban Gamliel at the end of Rosh HaShanah held the shaliah tzibbur, whose
title actually means “messenger of the community,” fulfilled the obligation of prayer for those
unable to attend. This man’s speech fulfilled their obligation, he was their messenger for words
they were supposed to say [and did not hear, so this is not an example of shome’a ke-oneh,
their listening being as if they said it themselves].
Terumah, the part of a harvest given to a kohen, shows a messenger can think on behalf of
someone else, sometimes, because a Jew has the halachic right to appoint another Jew to
separate terumah, which can be effected by thought. Bah held a messenger could not be
mevatel, nullify, hametz before Pesah. Peri Megadim has struggled with it before; here he says
the messenger clearly could nullify it on behalf of the other person if s/he said the nullification,
and makes clear he believes a messenger generally can supply needed thoughts for whoever
sent him/her.
Earlier authorities disagreed on whether one could fulfill one’s obligation in Shema by hearing it
said, although the underlying issue there seems to be the extent to which hearing can count as
reciting. Peri Megadim is sure each Jew must say the first line, because that requires internal
focus and acknowledgement Gd rules the world [granted that hearing someone else can count
as if a person is saying some words, it cannot stimulate the internal reaction needed, I think he
is saying.]
Level of Obligation and Agents/Representatives
For one Jew to represent another, s/he must be obligated to the same degree [a more surprising
idea than it might seem, because it means a rabbinically obligated act differs qualitatively from a
Biblically obligated one; the recitation of Grace After Meals by a Jew who ate enough only to be
obligated rabbinically differs so much from what a Jew who was obligated Biblically would say,
the act cannot transfer].
One of his examples stands out, a person who lives in Jerusalem could not read Megillat Ester
on the fourteenth of Adar on behalf of a Jew who lives in a regular city. Since it is not his Purim,
he cannot be considered obligated. It’s not obvious, though, because in this same paragraph,
Peri Megadim notes that a Jew who has already fulfilled an obligation can still effectively
perform it on behalf of someone else, an example of arevut, Jews’ responsibility for fellow Jews,
a responsibility apparently insufficient for the Jerusalem Jew to read for the non-Jerusalem Jew.
The element of arevut, interwovenness of responsibility, makes it less clear how a minor can
recite Grace After Meals for a father who ate only a rabbinic amount (less than full satiety). We
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seem to say that since the child is rabbinically obligated, like the father, the child can read on
behalf of the father, who will listen. If arevut drives the ability of one Jew to act on behalf of
another, minors would not seem to be included, since they do not have any obligations.
Shome’a Ke-Oneh to the Rescue
Peri Megadim says it’s clearly a matter of shome’a ke-oneh, the listening father counting as if he
said it himself [this sees the boy’s recitation as similar enough to the father’s to count, which is
not completely obvious, considering the son is obligated as a matter of hinuch, the need to be
educated, where the father has a rabbinic obligation to thank Gd for food.]
The idea opens the possibility of a pre-Bar Mitzvah boy serving as shaliah tzibbur for Rosh
HaShanah or Yom Kippur prayers, according to those [the majority] who say prayer is rabbinic.
We prefer an older hazzan, with a wife, but the community can forego its standards if no one
else can do it, and have this boy lead services.
All this assumes the minor is obligated himself. Peri Megadim points out Yerushalmi requires the
father to repeat each of the words the son says, suggesting it thought the boy had no obligation
(hinuch might be the father’s job). He reads the Bavli, which includes no such caveat, to assume
the boy himself has an obligation, too.
Limits on Arevut
The idea matters for the question of women serving as agents for men’s mitzvah performance,
because Rosh suggested women are not included in arevut, Jews’ responsibility to help each
other fulfill mitzvah requirements. Back in the second part of this Petihah, Peri Megadim did not
see any proof as to whether Rosh meant that only for mitzvot where women are exempt,
meaning that since they need not perform this act themselves, they have no need to ensure
others do, or in general, Gd decided they did not have to be part of this interconnectedness of
observance [perhaps because they have other pressing duties].
Were that his view, their agency for others would be complicated.
Peri Megadim raises again here Mordechai’s views of a mamzer, a Jew born of a union banned
by a capital or karet level prohibition. Mordechai thought such Jews could not write valid Torah
scrolls or serve as shaliah tzibbur [the mamzer’s challenges, his exclusion from marrying
ordinary Jews, might make him resistant to a full engagement with Torah or feel the necessary
connection with his fellow Jews]. Eliyah Rabbah noted Shulhan Aruch omitted the idea, implying
a mamzer can do so, to Peri Megadim further implying the mamzer is included in arevut.
Shulhan Aruch Orah Hayyim 53;19 allows a convert to be shaliah tzibbur, which we now
understand means he is included in arevut, has become so fully a member of the community he
also is required to ensure fellow Jews fulfill their obligations.
Next, the unsighted.
Unsighted as Agents, or Obligated Themselves
Peri Megadim opens with the effectiveness of an unsighted person acting as agent to betroth a
woman on behalf of another Jew, sighted or not. We might not have known that, because R.
Yehudah thought the unsighted were exempt from all mitzvot (Baba Kamma 87a), presumably
because their experience of life varies sufficiently to not be included in our path of service of Gd.
Rabbenu Yeruham accepted R. Yehudah’s view enough to allow such a person to lead only
those parts of services that are rabbinic (Hazal certainly created an obligation for such people,
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to avoid their seeming like non-Jews, and in doing so included them in arevut for those
observances). For Rambam, who held all rabbinic ordinances create a Biblical obligation,
because the verse of lo tasur, the unsighted person has a Biblical level of obligation and arevut,
and could serve as the agent of fulfillment for all other Jews.
Still, Peri Megadim sees enough room for doubt to require a bill of divorce, just in case, were the
woman to later accept kiddushin/betrothal from some other man.
The agency would more clearly be effective If the man who sent the unsighted person also
lacked sight, because agents represent their senders, and if they are halachically similar, the
agency works. Peri Megadim supports the point with an idea of Masat Binyamin’s, a non-Jew
could send an agent to represent him in buying Jews’ hametz before Pesah.
R. Yehudah had offered another verse to prove the unsighted are not subject to certain
punishments, like exile for unwitting murder. Peri Megadim notes he clearly assumed they were
otherwise included in prohibitions, because if they were outside the bounds of Torah law in all
ways, there would be no need for other verses.
He closes this part of the Petihah with the suggestion a minor cannot read Megillah for adults
because it is an obligation completely created by the rabbis (as opposed to most rabbinic
legislation, which is an extension of or a protection for existing Torah law; here, he does not
address the possibility Purim and its mitzvot are divrei kabbalah, attested in post-Torah
scripture).
For Rambam, that would be because they are more clearly a part of lo tasur, where others
would say Hazal saw more need to emphasize the obligation’s significance.
Details aside—growing to be one of my favorite phrases—this concludes the third part of this
Petihah Kollelet, a tour through the role of the body and its various parts and senses in mitzvot.
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Petihah Kollelet, Fourth Part: Starting with a Mumar
This fourth part of the Petihah is much shorter (we’re in the homestretch), and starts with a
discussion of people who have left the religion to various extents [sadly, a topic still very much
alive in our times, one in which I take particular interest, because we often excuse all mumarim,
all those who do not keep the Torah (whether as a matter of birth or choice), as tinnokot
she-nishbu, as raised in an environment so deficient they are not responsible for their
nonobservance; I think the categories Peri Megadim elaborates suggest we have leaned too far
to the side of accommodation.]
Spiteful Transgression of Just One Sin
A mumar le-hakh’is for any one mitzvah counts as a mumar le-kol ha-Torah kulah, someone
who has left all observance. Le-hakh’is means committing the sin to make a point of one’s
rebellion against Gd, Gd forbid. It’s very hard to define exactly, since most people will come up
for some justification for their actions; rarely do people say, “I am doing this for spite.” (Seinfeld
aside). Whatever the definition, were a Jew to violate any part of the Torah with such nefarious
intent, that one act would stamp him or her with the status of one who has abandoned all of
Torah, regardless of the person’s other actions.
[If a Jew eats pig as an act of conscious rebellion against Gd, Gd forbid, that Jew has made
him/ herself overall, 100% nonobservant; s/he might eat matzah on Pesah night, keep Shabbat,
etc. yet will still be a mumar le-kol ha-Torah kulah. The key and easily overlooked idea: any
deliberate rebellion against Gd excludes a Jew from full membership in the covenant, until s/he
repents.]
Surprisingly, halachah treats any such truly le-hakh’is transgression more stringently than
violating Shabbat or worshipping a power other than Gd. Only three commissions of those latter
two sins qualify a Jew as a mumar le-kol ha-Torah, one who has left all observance, where a
mumar le-hakh’is incurs this status with just one. In addition, Shabbat violation must happen in
public, where the spiteful sin can happen in private and still put the person outside the camp.
[Note: Shabbat or avodah zarah makes one a mumar for the whole Torah with three deliberate
even if not le-hakh’is transgressions. A Jew who cannot resist the temptation to cook on
Shabbat, knowing it violates the Torah, acts be-mezid, but not le-hakh’is. Le-hakh’is is if the Jew
decided to cook just to make a point of his refusal to be bound by Torah law. With other sins,
mezid but not le-hakh’is never make one a mumar for the entire Torah. This has ramifications for
the extent to which people count as full Jews. For most of the last two thousand years, public
Sabbath violators would not have been counted in a minyan, for example; we today tend to treat
all Jews as too misled by surrounding culture to ever count as mumarim le-kol ha-Torah kulah.
His point about private vs. public also bears elaboration. The Jew who violates Shabbat
deliberately but only privately implicitly recognizes the value of observance by avoiding the
public eye. The spiteful sinner makes a point of rejecting observance, so we do not care where
it happens.
Much later in this introduction, he concludes this idea applies only to death penalty versions of
Shabbat desecration or avodah zarah; deliberate but not le-hakh’is violation of a plain Biblical
prohibition of Shabbat or avodah zarah likely would not make a Jew an overall mumar.]
Obligations and Rabbinic Prohibitions
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Shach to Yoreh De’ah 2;16 wondered whether refusal to fulfill an obligation would impose this
status on a Jew as well. A Jew who refused to eat matzah on Seder night, to make a le-hakh’is
point, has not done anything against the Torah, but has made clear his/her rejection of Gd, Gd
forbid. The person sins spitefully but in inaction, and inaction is often less serious than action.
After a digression to rabbinic versions of being a mumar, Peri Megadim notes Tevu’ot Shor, a
very respected authority, seemed to ignore Shach’s suggestion, was sure a le-hakh’is refusal to
observe a commandment made someone a mumar for the whole Torah as well (and therefore,
for one example, not believed about any matters related to observance). He proved it from a
discussion in Rashi, Hullin 4b and Kessef Mishneh about someone who did not circumcise
le-hakh’is; where Rashi implies and Kessef Mishneh says more clearly this would count as a
mumar le-khol ha-Torah.
[Circumcision shows how hard it can be to define le-hakh’is; I know people who refuse to
circumcise their babies because of the pain. In a world where many non-Jews have their sons
circumcised, where just about all Jews have their sons circumcised, does this still count as
yielding to some temptation or desire, or is it le-hakh’is? Not simple.]
To come back to rabbinic law. Beit Hillel, a commentary to Shulhan Aruch, wondered whether
one who deliberately stopped observing some rabbinic aspect of Shabbat—his example was
carrying in a karmelit, an area the rabbis defined as similar to public spaces [such as most
neighborhoods where we have an eruv; without the eruv, the place is a karmelit]—was a mumar
le-khol ha-Torah.
Peri Hadash thought it impossible to define a Jew as an apostate for violating rabbinic laws, but
for the side that rabbinic transgressions can count, he did think a le-hakh’is violation of a
rabbinic law, such as eating chicken with milk, would render one a mumar le-kol ha-Torah kulah.
(Sadly, I knew a prominent member of the Jewish community who made a point of drinking stam
yeynam, wines not certified as kosher; true, he liked those wines, and I think he grew up in a
nonobservant home, but he at least once expressed himself to me as doing it as a matter of
rejecting this element of rabbinic law. I think that’s le-hakh’is. He is no longer with us, so it’s not
our concern, but it’s an example of the possible broad impact of a specific area of le-hakh’is.)
As he said earlier, neglecting observances might count, meaning even making a le-hakh’is point
of avoiding lighting Hanukkah candles or hearing Megillah on Purim could turn a Jew into a
mumar le-kol ha-Torah kulah. A step less far, Peri Megadim says it certainly seems that
someone who acts le-hakh’is about rabbinic laws makes him/herself a mumar le-kol ha-Torah
on rabbinic law.
[He is raising the possibility rabbinic law counts as a corpus interwoven enough and
independent enough of Biblical law for spiteful rejection of one part to count as spiteful rejection
of the whole.]
Consequences of Being a Mumar
The Talmudic concept of moridin ve-lo ma’alin applies to a mumar for the whole Torah. This is
not an idea we put into practice today for at least two important reasons, governments do not
allow it and we today hesitate greatly before defining someone as a mumar le-kol ha-Torah.
Conceptually, I believe it nonetheless worth considering that the Gemara thought such people
deserved death, thought it proper for other Jews to actively arrange their death, although not
directly kill them [the phrase means “we find a way to get them down and do not help them up,”
referring to their being in a pit from which they need a ladder or other assistance to leave].
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[I stress both sides, we would and should not do this today and we should think about what the
Gemara means in theory. We can agree about the great dangers of vigilantism; we can agree
we do not trust ourselves to be sure we know who counts as a mumar le-kol ha-Torah,
especially when so many people today do clearly count as tinnokot she-nishbu. At the same
time, I think we do ourselves a disservice in our understanding of Judaism, especially its view of
the sanctity of life, if we ignore this category. Rejecting Gd willfully and spitefully, rejecting the
broad framework of Torah, means the person deserves to die, regardless of whether we are
supposed to be involved in bringing about that result. We can and should hope for change, but
as it stands at the moment…]
More practically, some sources say any ritual slaughter performed by such a person is
la-avodah zarah, is assumed to be as if he had in mind to kill the animal as an act of worship of
a power other than Gd, meaning the animal becomes assur be-hana’ah, prohibited to Jews in all
ways, including just benefit. Shulhan Aruch Yoreh De’ah 20, however, wrote the person is like a
non-Jew, whose killings of an animal leave the animal permissible for benefit. Peri Megadim
thinks the issue depends on whether we assume non-Jews generally think of their religion when
they act; if they do not, this Jew, too, could kill an animal in a way that leaves it open to benefit.
Assumed Le-Hakh’is
Horayot 11a lists disgusting actions a Jew could do that would justify categorizing them as
le-hakh’is, such as eating not properly slaughtered meat or insects. That passage also lists
drinking yayn nesech, wine libated for an idolatrous purpose. Peri Megadim is surprised by the
inclusion, R. Eisenberger suggests because that would not seem to be so obviously religiously
odious as to prove the Jew is acting to spite the religion. [R. Eisenberger quotes Hazon Ish, the
wine in the Gemara had been actually libated as part of a service to some other god, and Jews
were so turned off by such worship, they would not have ever drunk such wine. Another social
assumption I am not sure stands today, another reminder of how we have lost our visceral
reaction to wrongful worship.]
A Yom Kippur Mumar
A Tosafot in Hullin 14a implied Yom Kippur violation would not turn a Jew into an overall
apostate, an idea Beit Yosef included in Yoreh De’ah 11. Tevu’ot Shor (in another of his works,
Simlah Hadashah) thought Rema disagreed, because in Even Ha-Ezer 123;5 Rema declared a
scribe who wrote a get on Yom Kippur, and the witnesses, mumarim.
Peri Megadim resists the idea, because Shabbat violation implicitly denies the Jewish view of
Gd’s creation of the world, where Yom Kippur violation does not. He suggests Rema invalidated
the get because someone willing to violate a more serious sin loses the right to be trusted about
a less serious one, so we cannot trust such a Jew’s writing or witnessing of the bill of divorce.
Agency and the Mumar
It is not clear a mumar can serve as a shaliah, a Jew’s agent, or have a Jew act as his/her
shaliah, since s/he counts in many ways as a non-Jew. Should a Jew want to be sure a mumar
sold his/her hametz before Pesah, to be able to use it after Pesah for example, Peri Megadim
thinks the mumar would need to appoint both a Jew and a non-Jew to sell it for him, since if we
count the mumar as fully a non-Jew, the non-Jewish messenger can function, and if he is still
Jewish, the Jewish one can.
Two other complications of making a messenger of a mumar : First, we ordinarily say ein shaliah
li-dvar averah, if a Jew asks/orders another Jew to violate the Torah, the ensuing sin is a blot on
© Copyright Gidon Rothstein 2021

105
the messenger’s record, since s/he was supposed to know divrei ha-rav ve-divrei ha-talmid,
divrei mi shom’in, we have to listen to Gd rather than humans. Since the mumar clearly does not
accept that idea, Peri Megadim thinks it plausible the Jew who makes the mumar the agent will
have done so effectively enough that the sin counts against him/her, not just the mumar.
It also brings up a lifnei iver question, whether an observant Jew still sins by asking the mumar
to violate the Torah if we know it is something the mumar would do on other occasions
voluntarily. In the same general area, does it count as lifnei iver when someone not obligated in
a certain rule performs it on behalf of someone who is obligated? The messenger is not listening
to a human rather than Gd, because Gd did not tell this person not to do it [although I could
have imagined saying the person acting this way knows Gd prohibited the sender from doing
so]; however, the messenger is leading the other into sin, and that’s lifnei iver. A non- kohen
might be technically able to betroth a woman prohibited to a kohen on his behalf because the
Jew is not listening to a human rather than Gd, except the Jew is making a sin available to a
fellow Jew, and that violates the Torah, making it again a question of listening to the person
rather than Gd.
Really, the simple advice is don’t become a mumar. Sadly, simple advice often is hard to live up
to in real life, and produces all sorts of practical questions for Torah giants to mull. Next time, we
will start with the idea mitzvot are not vehicles of hana’ah, benefit.
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Finishing the Fourth Part of Peri Megadim’s Petihah Kollelet:
As he nears the end of this introduction, Peri Megadim seems to have wanted to come
back to topics he hadn’t yet finished (and the whole fifth part is addenda to previous
points). I have largely avoided pointing out when he refers to other works of his,
particularly Ginnat Veradim and Shoshanat Ha-Amakim, which from his references
seem to have much overlap. It shows a lifelong and interconnected concern with overall
issues of the system, side by side with a deep engagement with specific questions, a
balance I think rare and hard to achieve.
Observance for Benefit or Not
In an earlier section, he noted the idea of mitzvot lav le-hanot nitenu, mitzvah
observance is not seen as a matter of benefit, allowing a Jew to fulfill a mitzvah with an
item (or by agency of a person) from whom the Jew is not allowed to benefit [such as an
item dedicated to a Mikdash purpose, assur be-hana’ah, prohibited for benefit to regular
Jews, or where one Jew took an oath not to reap benefit from another, for whatever
reason].
Ba’al Ha-Ma’or, an important interlocutor of Rif, claimed this idea did not apply to
rabbinic law, that Hazal’s legislated practices did count as benefit. Ran disagreed,
especially because Sukkah 29b said one should not shake a lulav taken off an Asherah
tree, a tree a non-Jew had worshipped [were a Jew to have worshipped the tree, Gd
forbid, we would be obligated to burn it, turning its lulavim into items considered to have
no amount to them, because they are envisioned as already burned, and thus
completely unusable for lulav purposes).
The Gemara there had to be discussing the second or later days of Sukkot, because the
first day has a rule of lachem, the Jew must own the lulav, and were a Jew to own any
part of an Asherah tree, even one worshipped by a non-Jew, it would immediately
become destined for burning. Since a Jew certainly may not benefit from an Asherah,
the Mishnah’s saying such a lulav could work if used (although it should not be done,
because it dishonors a mitzvah to use such an item), seems to show even a rabbinic
mitzvah—lulav after the first day outside the Temple--does not count as benefit.
[Another example he offers, if a Jew blew shofar on the second day of Rosh
Ha-Shanah, another Jew who is mudar hana’ah, forsworn from benefit from that first
Jew, could not listen to fulfill the mitzvah, according to Ba’al Ha-Ma’or.]
Items that are assurim be-hana’ah generally do not transfer that status to their purchase
monies, Peri Megadim assumes. Were a Jew to sell an item and use the money for a
mitzvah purpose, it seems to be effective regardless of the prohibition against benefit.
(The Jew will have violated rules against benefit from the original item, but the mitzvah
observance will take effect).
He then assumes, without explanation, this is the same as saying the mitzvah
observance is effective be-di’avad, after the fact. Were that true, the debate about
whether mitzvot constitute a benefit loses some of its significance, because after the
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fact the observance would work even for the Ba’al Ha-Ma’or, who thought rabbinic
mitzvot did constitute a benefit.
A Reason for the Rule
Ritva in Sukkah 31b [Peri Megadim thought it was Rashba, R. Eisenberger says
scholars have since come to realize it was really Ritva, Rashba’s student] says the
principle means to say hana’ah is where the Jew gains some physical or financial
benefit, not the very real but much more disconnected benefit of reward for observance.
Rosh Ha-Shanah 28a allowed ritually immersing in a body of water from which one was
mudar be-hana’ah in winter, because there are no other benefits.
In summer, when the water also refreshes, immersion would not be allowed. Similarly,
as he has noted earlier, lighting Hanukkah candles with prohibited oil saves the Jew the
cost of the oil and therefore counts as a benefit. On the other hand, while halitzah frees
a widow to marry men other than her late husband’s brother, there is no direct physical
or financial benefit, only a change of legal status, and is therefore included in the
principle of mitzvot not being seen as a benefit themselves.
Reward in This World
Kiddushin 39b says there is no reward for mitzvot in this world (a reminder that one of
Judaism’s responses to complaints or worries about the fairness of life was that Gd did
not claim to settle scores during this life, hard as that may be to accept). Tevu’ot Shor
assumed the rule included only mitzvot aseh, fulfillment of obligations, religious
practices with no punishment in this world either. For prohibitions, where a court can
punish, and any other religious aspects with this-world ramifications, Tevu’ot Shor
thought there could be reward by Gd in this world as well.
[This builds off an assumption Peri Megadim has noted before, halachah sometimes
takes the possibility of punishment as evidence of punishment. For the example I can
think of now, violating a capital crime be-shogeg, unwittingly, still exempts the sinner
from monetary consequences of the act because of kim lei, only the greater of two
punishments attaches to a crime, even if that greater punishment in practice will not be
administered. That itself is a surprising idea, and Tevu’ot Shor took it a step further.]
Courts do lash people to coerce them to fulfill a mitzvah, such as sukkah or lulav. Peri
Megadim points out those are not punishments, because if the opportunity to fulfill the
mitzvah passes, the court will stop the pressure on the Jew.
Others (he does not name them) wonder at Tevu’ot Shor’s idea, because the Gemara
knows of the possibility of a person recanting his/her prior good deeds, called toheh al
ha-rishonot, regrets earlier observances [it means teshuvah isn’t a special gift to help
people out of their evil pasts, it’s part of a broader and more thought-provoking idea, Gd
gave people the right to write their pasts with their current intentions, for the good or the
not]. If so, how could Gd give reward in this world, if the person might later wipe out the
past and lose the right to reward for it [an implied justification of Gd’s withholding
reward, that we cannot know the role of an action in a person’s life until the race is over,
the battle if fully fought]?
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Two groups of people might not have this impediment. Avot 5;18 tells us anyone who
helps the public find their way to meritorious acts will never have a sin come at his/her
hand, and Yoma 38b says if a person has lived most of his/her life without sin, s/he will
not then later sin. For such people, Tevu’ot Shor’s idea could work, and reward for
avoiding sins would be forthcoming in this world.
When Ignorance Is Bliss
On the topic of sin and punishment, Peri Megadim moves to the issue of mutav
she-yihyu shogegin, better to leave someone sinning unwittingly than to point out the
issue, have the other(s) ignore it, and now be sinning knowingly. He reminds us of one
caveat, if the sin is written explicitly in the Torah, another Jew should speak up anyway
[because Jews are expected to already know the Torah, so it does not count as
unwitting, I think].
All rabbinic laws are in some sense written in the Torah, at least according to Rambam,
who counted lo tasur as a specific prohibition against disobeying Hazal, but each
specific rabbinic rule is not explicit, so the Jew could be unwitting for that. Cases of
doubt also do not stop a rule from being explicit: as long as the underlying prohibition
was explicit, we are required to inform people entering into a possible state of doubt.
We do not tell people (who do not know better and would not listen to us) there is an
obligation to stop eating a little before Yom Kippur, but we would tell them they must
stop eating after sunset, even though the time between sunset and stars showing is a
time of doubt.
The idea brings us back to one we discussed long ago, the status of laws derived
through a gezerah shavah (where tradition tells us the presence of a word in two
contexts indicates the laws of one apply to the other as well), a hekesh (juxtaposition in
verses), or a kal va-homer (if a matter is true for a less stringent case, it is clearly true
for a more serious one). For all these are likely considered de-oraita laws, Biblical
obligations, they do not count as explicit, and we therefore would not disabuse someone
about to violate the Torah in those ways (assuming we are confident they would not
heed our warnings).
The Cost of Avoiding Sin
Shulhan Aruch Yoreh De’ah 157;1 and Rema Orah Hayyim 656;1 recorded the
Talmudic idea a Jew need not (and likely should not) spend more than a fifth of his/her
money to fulfill an obligation. To avoid a prohibition, Levush and Beit Yosef wrote, one
might be required to spend all his/her money. That applies only to transgressing actively
(to avoid eating pork, let’s say), but not to avoiding inactive sin (if it would cost too much
to avoid owning hametz on Pesah by inaction, one is not required to take the loss, he
says).
How much a Jew must spend to avoid active transgression of rabbinic law is unclear.
The prohibition does stem from a Biblical commandment, and Shabbat 156a does allow
a Jew to entrust his/her possessions to a non-Jew if s/he is traveling as Shabbat enters
and has no place to put it. Asking a non-Jew to act on Shabbat on our behalf in ways
we could not is a rabbinic prohibition, seeming to say we need not avoid such a
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prohibition if it will cost too much. The Gemara justifies the leniency based on the idea a
person will be so bahul, so agitated about the situation, s/he might violate a more
serious prohibition in that situation.
It implies where the loss is not sudden or agitation producing, this loophole does not
exist. Yet Orah Hayyim 307;19 allows having non-Jews save property even from rain,
where the homeowner is not bahul, and Shu”t Havvot Ya’ir suggested a Jew would be
allowed to actively violate rabbinic laws to avoid bodily but not life-threatening harm.
That and more examples leave Peri Megadim unsure of how much a Jew must spend to
avoid violating rabbinic rules.
Biblical, Rabbinic, and In Between
Peri Megadim had previously wondered if Hazal’s prohibiting something also uprooted
its Biblical feasibility, such as when the only materials a Jew has to cover his/her sukkah
a Jew only has sechach the rabbis said should not be used to roof a sukkah. While
Magen Avraham had argued that Hazal did not apply their rules be-di’avad, when there
was no other option, Peri Megadim still thinks it possible they did in some cases, such
as when Rabban Gamliel’s sons asked him if they could recite Shema after midnight.
We have a well-known rule to act stringently in cases of Biblical doubt, leniently in
rabbinic. As is his wont, Peri Megadim wonders about in-between, where a Biblical rule
was inferred by use of the middot, the rules for how to derive new law that (according to
most opinions) has the status of Torah law. While he thinks we likely rule le-humra,
stringently, he reminds us Rambam held the whole principle was rabbinic, meaning in
any case of doubt about whether a laws was Biblical, we should rule leniently.
The debate matters in two ways. First, if the idea is rabbinic, there is room to argue the
Rabbis only instituted the rule in terms of fulfilling an obligation; where we have a doubt
about whether some prohibition is in play, perhaps Hazal did not institute the rule.
Second, the idea affects our reaction to a sefek sefeka. Usually, we discuss such a case
as a “double doubt” weakening the pull of the doubt. If it is a rabbinic idea, though, there
is room to say that after we rule stringently on the first doubt, we are still only left with a
rabbinic rule (because the idea of ruling stringently is rabbinic), and we can then rule
leniently on the second doubt, because it is now a rabbinic issue.
Where a possible Biblical obligation is in competition with a definite rabbinic one, this
question arises. Rosh HaShanah 34b says a Jew should go to where he thinks he can
hear shofar blown (because it is a Biblical obligation), even if it is not a certainty, as
opposed to going where someone will recite the three blessings of Mussaf, because
those are rabbinic [this was in the time before siddurim, so inexpert people had to hear
the service].
If it is a sefek sefeka about the shofar blowing, such as where a person already heard
the shofar blown with one kind of middle blast, but we are in doubt as to whether it is the
correct one, and also about whether this other place has shofar blowing, should the Jew
still opt to go there, or where he can certainly hear the rabbinic Mussaf blessings? If
safek de-oraita le-humra is a Biblical principle, it should apply to the sefek sefeka as
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well, where if it is rabbinic, the double doubt says we can rule leniently, and the calculus
changes.
Non-Jews and Fellow Jews
We have seen the principle of kim lei be-de-rabbah minei, a person is only liable for the
more stringent punishment incurred in an act. Does it apply to non-Jews? Rashi in a few
places seems to say yes, which would mean a non-Jew who steals becomes the owner
of the item, since stealing is a death-penalty offense in Noahide law. If so, a Jew who
purchases that item from a non-Jew can safely consider himself its owner, such as to
use it for a wedding.
Skipping a piece on mumarim [we saw them already, and his attitude is enough out of
step with current views of nonobservant Jews, it’s probably better to leave it], he comes
back the many obligations Jews bear towards each other—ve-ahavta le-ra’acha
kamocha, love your fellow as yourself, the prohibition against standing idly as a Jew is
killed, the prohibition against misleading a Jew into trouble [the broader version of lifnei
iver, not to put a stumbling block before the blind], and the rabbinic ban on mesaye’a,
helping a fellow Jew sin even where lifnei iver allows it (such as where the Jew could
easily sin himself).
That, with skippings here and there, is the fourth part of the Petihah Kollelet, a section
that investigated nonobservance, how to react, what counts, and when we might
properly choose not to observe. Next time, we start the fifth part, addenda to his earlier
ideas.

Peri Megadim’s Petihah Kollelet, Fifth Part: Unfinished Business of the First Four Parts
Peri Megadim subtitles the fifth part of his introduction hashmatot, omissions or addenda,
meaning this is a series of notes on the previous parts. He does not order them as they
appeared in the original Petihah, just tells us where he is adding [a more dedicated summarizer
than myself would go through the whole fifth part, pull out the comments on the first part, then
the second part, etc. Sorry, that’s not me. You get what you get, and you don’t get upset.
Also, theoretically, I would fully review the pieces he is supplementing. I am just going to include
points he makes here where I see something new and interesting.
Rabbinic Lashes
His first comment refers back to I;25. He had quoted a responsum of R. Shlomo b. Shimon, the
son of Tashbetz, suggesting that rabbinic lashes too require hatra’ah, warning by the witnesses
(like with Biblical lashes), when the sin violates a rabbinic rule instituted as adjunct to Torah law,
such as not eating milk and fowl cooked together.
Where the lashes are for other reasons—such as to maintain communal discipline—no warning
is necessary. [Peri Megadim does not give an example; I suggest one would be where the Jew
violated the Torah in a way we know the sin was deliberate but evaded the Torah punishment.]
Here, he adds a question: we have learned a few times about kim lei, where a person’s incurring
a higher form of punishment absolves him/her of a lighter one, even if the more stringent one is
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not in practice going to happen, such as where someone violated a capital crime be-shogeg.
Although it was unwitting, and will not be punished, such a person would not receive lashes.
What about if the act also deserved makkat mardut, rabbinic lashes? Peri Megadim phrases the
question as a matter of the possibility rabbinic lashes are more stringent; R. Eisenberger in the
notes suggests the lashes may be a possibility because they are less stringent, where I would
have thought it might be they are part of a completely different framework (communal discipline
rather than punishment). That we can put the issue three ways shows the underlying lack of
clarity about kim lei, how and why it negates other punishments, the uncertainty Peri Megadim
sought to highlight.
Two Kinds of Situational Confidence
In the third part of the Petihah, Peri Megadim had discussed capital punishment. Here, he notes
a responsum of Terumat Ha-Deshen 1;207, who thought presumptions about how the world
works can be relied upon in sentencing a Jew to death. In his example, halachah assumes a
child who lives with an adult, relies on that adult as biological offspring would, is that adult’s
child, barring other information. Were, Gd forbid, the child to grow up and have a marital
relationship with the adult, courts would take for granted this was incest and act accordingly
[without needing further verification of the relationship]. The hazakah, the general assumption of
how life works, can be accepted unless evidence is offered otherwise.
That is not as true with hazakot established by a particular incident. The first kind of hazakah he
terms hazakah mi-rubah, built on the ordinary course of life, this less certain hazakah called a
hazakah de-sha’ata, of the hour, built on this particular situation. [He does not give an example;
it would be wherever the continuation of an existing situation matters, such as if a person was
still alive at the time of some event.]
The hazakah me-ruba (his example is of witnesses signing a document where we are not sure
one party to the transaction had reached majority; we have a hazakah witnesses check such
matters out, sign only documents executed for adults.) It is surprising because we generally say
ein holchin be-mamon ahar ha-rov, we do not rule on monetary matters based on the majority of
cases.
Peri Megadim argues a hazakah based on majority means the exceptions are so unusual, they
are irrelevant to our assessment, do not even count as a minority. The majority of children being
with their biological parents is so great or, for another example he gives, the prevalence of
haverim, those careful about halachah, tithing produce before selling or giving it to someone
else, is so great, the other option need not be considered. (It’s not following the majority, it’s this
hazakah makes it the reality until proven not.)
Sometimes There’s Not Even a Doubt
The fourth part of the Petihah had discussed safek derabbanan le-kula, we rule leniently in
situations of doubt regarding rabbinic law. Here, Peri Megadim points to a comment of Mishneh
Le-Melech, Laws of the First-Born 4;1, who noted the idea only applies where an occurrence
raised the rabbinic doubt.
For example, if someone went to mikveh (the event) and later was unsure whether something
on his/her body had blocked the water from reaching everywhere, or was unsure whether the
mikveh had had enough water, or even whether s/he had fully immersed, we could apply the
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rule of leniency. We have an established event, his/her immersion, and doubts about its efficacy
at a rabbinic level, so we apply our rule.
Where we are unsure if the person had even gone down to the mikveh to immerse, though, [say,
they said they were going to, and are now unconscious so we cannot ask], it’s not yet a safek, a
doubt, to which we can apply the rule.
Take the Bad with the Good in Children
Back in Part II, Peri Megadim had questioned if all descendants count as part of the family, even
those with a significant halachic handicap. Here, he quotes a R. Yehiel Bassan (a 17th century
Chief Rabbi of Turkey), who thought zera pasul, unfit lineage, such as a mamzer, did not count
as zera, as halachic offspring.
Tosafot Yevamot 22b took a similar perspective, said the Gemara needed the inference of ayen
la, see if a man has any descendants before requiring his widow to undergo yibum or halitzah,
because we normally only look at kosher ones. Rambam seems to includes a Jew who has
abandoned observance or is an idolater among those who count as brothers who necessitate
yibum (but only because of the extra clause, so otherwise they seem to also be zera pasul, unfit
offspring).
When Hannah prays to Gd for a son, she says zera anashim; Rashi adds hashuvim, important.
Peri Megadim thinks she added the word because Gd could have given her a mamzer or
otherwise defective child, supporting the other side, such a child is also called zera.
Except he then disagrees, without proving it, says zera does not include a mamzer [I think
because the mamzer’s descendants throughout history will not be able to marry ordinary Jews,
so they are not fully integrated in the nation]. He does agree sin cannot take an individual or
community out of the larger nation, as II Melachim 17;20 speaks of Gd being disgusted with
zera Yisra’el, where the point is the nation was sinning.
Potpourri
The next few paragraphs make a point each, with no obvious link between them. He says
makkat mardut, rabbinic lashes, do not render a person a rasha de-rabbanan, an evildoer at a
rabbinic level, unless it comes for an actual sin. Where a woman violated an oath she later
found out had been nullified, or someone thought to eat helev, prohibited fat, and later found out
it was shuman, permitted, there would be lashes but not an evildoer status.
His next paragraph notes a debate about money one Jew is supposed to give another but is not
required to. (Halachah sometimes requires a Jew to pay money to fulfill the will of Heaven, latzet
dinei shamayim, but courts will not enforce it.) Where a Jew to whom money is owed takes it by
force, the court will leave it with the Jew who took it (that is also true in situations where there is
not enough proof either way of to whom the money belongs).
Here, Shvut Ya’akov and Shach thought the dinei shamayim obligation was enough, where
Maharshal disagreed. Another option, also presented by Shvut Ya’akov, was that Biblical
obligations of this level would not be extracted from the Jew who collected it him/herself, where
rabbinic ones would.
Avodah Zarah 14a says lifnei iver, the obligation not to lead others to sin, applies only directly,
the person with whom one is currently interacting; Jews may sell items used to violate
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prohibitions to non-Jews despite knowing they will sell them to other non-Jews, for example,
because there is no obligation of lifnei de-lifnei, to worry about the second stage of a situation.
Where the third party is Jewish, however, we do sometimes worry about lifnei de-lifnei. Taz,
Yoreh De’ah 151;3 pointed out Jews are not to sell wheat that fell into water on Pesah to
non-Jews, lest they sell it (now leavened) to Jews, making clear we do see ourselves as
responsible for lifnei iver of a fellow Jew even two steps down the line.
That might be a rabbinic prohibition, as is—according to Shach there, paragraph nine—the
impermissibility of extending an item of sin to a Jew who could otherwise get it him/herself. For a
non-Jew or a Jew who has abandoned the religion, the rabbis did not obligate us to be as
concerned for their spiritual welfare.
Where others will not listen to our pointing out their mistakes in observance, we tend to opt for
silence, so as not to have them now be transgressing knowingly. What is explicit in the Torah,
however, we say anyway, because Jews are expected to know the Torah itself. Havvot Yair 164
argued that the logic should mean we would not speak up if someone was about to hunt on
Shabbat, since the specific category of tzeidah, hunting or trapping, is not explicit in the Torah.
While understandable, Peri Megadim notes it would mean we would not point out almost any of
the prohibited Shabbat activities, nor any of the kinds of wounds that make an animal terefah,
since they are not specified, nor about any of the ideas taught by the Oral Law. Peri Megadim
thinks “explicit” includes all interpretations of the Torah given with the Torah itself [such as that
an etrog is the “fruit of the beautiful tree to shake on Sukkot, for an example I thought of],
bringing us back, for those keeping count, to the thorny thicket of the types of inferences
halachah allows, with the varying levels of law produced. Peri Megadim is saying that laws
known by oral tradition are not only full Torah law, they count as explicit in the Torah.
Last for this time, he talks about how far to go with the principle of ein onshin min ha-din, courts
do not administer punishments for sins inferred through a kal va-homer, a logical argument from
the less extreme to the more, as well as the idea courts cannot punish based on a halachah
le-Moshe mi-Sinai, unless we can see it as really included in some piece of Torah (his example
is carrying in public, where an oral tradition from Sinai tells us to include this act among
prohibited Shabbat activities, inserting it into that existing framework).
More next time!
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Petihah Kollelet, Fifth Part, 12-22: Ways to Know What’s Going On
Hazakah in Its Various Sorts
In the fourth part of the Introduction, Peri Megadim had brought up the idea of a
hazakah me-ruba, where halachah allows us to assume a certain state of affairs
because that’s how it usually is, in the majority of cases. His example was how a court
will assume that a woman who raises a child as her own is her biological son (such as if
the grown child hits her, a capital crime for a biological child, a lesser one for a
non-child, in one of his examples).
Here, he notes a disagreement about how rov, majority, works. Ri the Tosafist held that
rov, majority, tells us what is going on, where Rashba thought it only helped form an
enforceable assumed state of affairs. [If a piece of non-kosher meat—dry, so there’s no
taste interaction between them-- mixes with a majority of kosher ones, when halachah
allows eating the pieces, do we think the Jew who cooks and eats one of them is in fact
eating a kosher piece, since any piece s/he took obviously came from the majority, or is
the Jew allowed to eat it by halachah, despite some chance it is actually non-kosher?]
The distinction affects our view of a father’s status [where there is less proof than with
mothers, and studies today point to more false paternity than I would have thought]. The
Gemara asserts the majority of a woman’s sexual encounters are with her husband; for
Ri, that tells us the husband is the father of her children until we know otherwise, so if
one of their children strikes him, s/he will have committed a death penalty sin. Hazakah
operates differently, and becomes a separate halachic concept.
For Rashba, all hazakot that make assumptions about how life works depend on rov,
and therefore transfer to other hazakah situations (like whether we can similarly assume
a man’s children are brother and sister), or if we have contradictory evidence about
whether a woman had been divorced, with the hazakah, the currently assumed state of
affairs, that she is married.
Radvaz in a responsum also assumed we accept hazakot as the basis for court action,
such as where a man and woman live together as husband and wife. Their actions lead
us to assume they are married, have consummated the relationship, to actually be
husband and wife for all purposes.
The Types of Hazakah
The discussion leads Peri Megadim to list the versions of hazakah, and some of their
halachic impact. 1)There is the idea three instances obligate us to expect the same
event in the future [an opinion in the Mishnah thought two occurrences enough; his
example would take us too far afield, but we establish many patterns in halachah based
on three instances].
2) Hazakah me-ikara, we assume situations continue, such as when a kohen decides a
spot on a wall in a house is large enough to require closing the house for a week, to
check whether the area spreads and reveals itself to be tzara’at; between the time he
saw it and closed the house, the mark might have shrunk below the minimum size for
worry, but hazakah tells us to assume it did not. Or the case of the married woman we
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noted above, that until we know she has been widowed or divorced, we continue to
assume she is married.
3) When we know a situation has changed, a hazakah de-hashta, of now, tells us to
assume it changed all the way back to the last time we are certain of the old status. [R.
Eisenberger gives the example of a young woman who reaches adulthood, but we are
not sure when.]
4)Thirty days establishes some situations [he does not give an example, I think because
the next hazakah in the list, a man and woman living together, is established by their
having lived together for thirty days; R. Eisenberger struggles to resolve the two, and I
am not going to try to untie this knot.]
5) The fact of a man and woman living together creates the presumption they have
consummated their relationship, and thus become man and wife (those who witness
only the fact they were alone in their living quarters count halachically as having seen
them have marital relations).
6) Presumptions about how the world works, such as that witnesses only sign legal
documents if they know they have been executed by adults, borrowers do not pay back
early (so if one claimed to have, with no proof, we would believe the lender who said
s/he had not been repaid). Included in this is the idea of hazakah me-ruba we saw
above.
In letter 16 [I have skipped a few paragraphs where he makes inconclusive points about
other topics], he notes Rabbenu Simhah suggested the hazakah about how life works is
valid evidence for capital cases, where a hazakah we know can and does change is not,
such as a woman’s being single or married.
7) Immediate hazakah, such as where a woman wears the kinds of clothes that indicate
she is a niddah, or a butcher makes the kind of mark on an animal that says it is kosher
(or not).
He has more to say on this, but it turns into a continuing and unresolved consideration
of which uncontradicted assumptions play what role in the evidence of court cases.
Without resolution, the conversation can safely be tabled for some other time.
Majority and Double Doubt
Rov affects our view of another issue, sfek sfeka, a double doubt, where halachah often
allows treating such a doubt as too insignificant to factor into our thinking.
Not for Rambam, because he held the requirement to rule stringently on doubts about
Biblical issues is itself a rabbinic idea. Once there are two doubts, we are supposed to
rule stringently on the first one only as a rabbinic matter, and then the second doubt is a
doubt about a rabbinic question. For him, Peri Megadim is saying, the idea of sfek sfeka
is not novel, it is that the second doubt is no longer a matter of a Biblical law, and so we
can rule leniently.
[Sfek sfeka is a powerful halachic tool; when poskim today look for ways to be lenient,
putting together two doubts, neither sufficient on its own, is a common strategy.]
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Rashba—who agreed with most authorities that sfeka de-oraita le-humra, ruling
stringently in cases of Biblical doubt, is more than rabbinic—says a sfek sfeka is
stronger than a rov, a majority. Although at face value odd, because what stands against
a double doubt is still a majority, Rashba says the two doubts knock down the strength
of the majority [perhaps because each faces a majority, and the idea of rov works for
one majority rather than two, suggests R. Eisenberger]. Unfortunately, the idea of sfeka
de-oraita le-humra seems to be an halachah le-Moshe mi-Sinai, a rule passed down
completely orally, and therefore, according to Rashi, not amenable to logical inference.
After some back and forth (R. Eliezer, who allows violating Shabbat even for the
preparatory elements of a circumcision, apparently does reason from an halachah
le-Moshe mi-Sinai, according to Avodat Ha-Gershuni), he ends up assuming a sfek
sfeka for these views must be the same as rov, because we cannot reason with a kal
va-homer on an halachah le-Moshe mi-Sinai issue.
A Few Last Points
As last time, we have a couple of short paragraphs, each with its own point. Peri
Megadim cites for later comment an idea of Hacham Tzvi about mesaye’a, where a Jew
helps another Jew sin. For Shabbat purposes, if two people join to perform one of the
melachot—they carry together an item either one of them could have carried—neither
has violated the prohibition of helping the other, since that person could have done it
him/herself.
From it being a special situation for Shabbat (derived from a verse), Hacham Tzvi
inferred it would be a problem for any other prohibition. Regardless of my friend’s ability
to find and eat pork on his/her own, I am not allowed to help. Where one party could not
have done the act him/herself, and the other could, the one who could not does not
even count as mesaye’a, helping (if the other person could lift an item as an act of
worship to a power other than Gd, and asks for help from someone who is too weak to
do it him/herself, the help is halachically insignificant, Hacham Tzvi was saying).
The Gemara thought courts coerce Jews to perform mitzvot [an unquestioned idea in
the Gemara clearly out of line with contemporary Western sensibilities, one of those
ideas I think we must think about again and again, because it shows a point of tension
between our attachment to Torah and our attachment to other worldviews]. The Gemara
itself made an exception of mitzvot where the Torah itself laid out a reward [courts do
not coerce Jews to honor their parents, for example].
Taz Yoreh De’ah 240;1 thought the Gemara only ruled out coercion until death [which
courts have the full right to do in other cases]; they could and would apply lesser levels
of pressure, he said, including—Peri Megadim suggests he meant-- limited rabbinic
lashes, up to thirteen of them.
A passage in Yevamot 6b argues the Torah had to single out lighting fire on Shabbat to
tell us courts are not allowed to execute criminals by means of serefah on Shabbat,
pouring molten lead down the sinner’s throat. To answer how it could have been a
possibility, when killing itself is not allowed even to fulfill a mitzvah (because Sabbath
violation is a karet prohibition, so the obligation to put a sinner to death would not push
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it aside), Rashba said the court could have a non-Jew do it. For Rashba, a non-Jew
pouring the lead can count as enough of the messenger for it to be as if the court did it
but not, apparently, enough for the death of the person to redound back to them.)
Rambam assumes the idea extends to all punishments. Peri Megadim points us to his
comment on Orah Hayyim 339, it is because Rambam held even court-given lashes
violate Shabbat. They are a melachah she-einah tzerichah le-gufah, an action done not
for its central Shabbat-violating purpose, which he held was still a full form of the act.
Once we know non-Jews sometimes can act on behalf of Jews, although they do not
count as messengers, Mishneh le-Melech suggests we might also have a non-Jew stop
a rodef where we cannot, such as if the rodef is racing to commit a sexual perversion on
Shabbat. [Were the rodef planning on killing someone, it would be pikuah nefesh, and
we could stop him ourselves.]
His last idea for this time, which he says he has discussed more fully in the body of his
comments on Magen Avraham and Taz in Orah Hayyim 344, starts from the idea an
aseh, an obligation, cannot push aside a lo ta’aseh that has a karet punishment [a plain
obligation will generally not allow eating leaven on Pesah, for example, an idea we just
saw regarding court executions.] Where the karet is only a safek, we are not sure we
are in a karet situation, Peri Megadim thinks it will be allowed.
For this time, we spent our time on how we figure out situations through presumptions
and majorities, with a little bit on how and when non-Jews might be able to help us
achieve what we want when we cannot. Next time, we will complete our study and
summary of the Petihah Kollelet, and from there, our next project, figuring out what the
Torah itself required or prohibited.
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The End of This Time Through Peri Megadim’s Petihah Kollelet: The Intricacy of
Halachah
The wells of Peri Megadim’s mind are not easily dried, and as we take our last stab at
some of his additional comments in the fifth part, I am acutely aware of how much more
we could have done with this material, the reason I always leave open the possibility I
will return to this work in the future (although, to be honest, I’d probably work my way
through some of his other books first).
For now, let’s see what more he will say here before we move on to the next project.
The Size of an Item Slated for Burning
He has earlier discussed ketutei mehtat shiurei, the idea an item halachah requires to
be burned, is considered as if it has no substance anymore, and therefore cannot be
used for any endeavor that needs a minimum size [such as a shofar on Rosh
HaShanah, because the shofar has to be bigger than an average sized hand].
Except halachah does seem to accept a lehi—the post placed along a wall as a
symbolic third or fourth wall enclosing a space for Shabbat or sukkah reasons-- made
from an Asherah tree. A tree used for idolatry is a classic example of an item we are
supposed to burn, so we should have said the lehi has no substance to it, halachically.
In contrast, a korah—a beam placed across the opening to an area, an alternative to a
lehi as a way to close off a space-- cannot come from such a tree, seemingly because it
lacks a shiur, by virtue of its future as ashes.
To explain, Tosafot Eruvin 80b argued a lehi only needs a little shi’ur (a korah must be a
tefah by a tefah, and substantial enough to hold some weight, where a lehi only needs
to be a standing pole, with some width). By that standard, we should have been able to
use a lulav off an Asherah tree for all of Sukkot after the first day, because the obligation
is rabbinic, with a similarly minimal size issue. Tosafot says mitzvot have more stringent
rules (I think because using such an item to fulfill a mitzvah is a more significant matter
than for it to serve as a symbolic wall).
Magen Avraham argues that fulfilling a mitzvah should have been easier in one way,
because we always say mitzvot lav lehanot nitenu, mitzvot do not have a benefit aspect.
Fulfilling the rabbinic mitzvah of lulav is not taking benefit from an Asherah, where using
it as a lehi—not itself a mitzvah—seems to be gaining a benefit. Magen Avraham
resolves the problem by saying mitzvot lav lehanot applies to all ideas related to
mitzvot, such as a lehi, whose only purpose is to allow us to see a space as enclosed.
Peri Megadim floats the idea a lulav actually has more of a specific shiur (not just height
and minimal width) because it has to be able to support leaves, meaning there is a real
width requirement.
The Assumption of Pregnancy From a Husband
Given the reality of infidelity, the Gemara wondered how we take for granted the
paternity of babies. It posited a hazakah we have seen before, most of a married
woman’s acts of marital relations happen with her husband. Taken fully literally, the idea
leaves holes where we might have to suspect a child is not his/her father’s. First, were a
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man to consummate his marriage once and leave [for war, if this were a movie], any
subsequent pregnancy of hers would not have this necessary underpinning of a majority
of acts being his [had she been unfaithful, it would be one to one for the husband and at
least one for the adulterer].
Maharshal gave another example when Pesahim 87 describes Gd as sending Hoshe’a
to marry an unfaithful woman, to give the prophet some sense of Gd’s continuing the
connection to the Jewish people despite their unfaithfulness. The Gemara has Gd say,
what will I do with this old man, I’ll have him marry and produce children of infidelity.
Rashi thinks the children were not going to be definitely from an affair, only possibly
(and Hoshe’a would love them, as Gd loves the faithless Jews). The logic does not
work, however, if we always assume a woman has the majority of her sexual
encounters with her husband; Hoshe’a would be correct to assume the children are his.
Maharshal suggested an old man will not sleep with his wife often enough to create that
majority.
Leaving us to wonder if the Gemara’s idea meant a literal majority, or was an
assumption about the likelihood of a married man’s paternity.
Hazal’s Legislative Powers
In an earlier section [III;1, R. Eisenberger tells me], Peri Megadim argued Hazal had the
power to legislate to ensure fulfillment of a mitzvah. Here, he suggests it might be a
matter of dispute between Rambam and Tosafot, based on their views of whether bal
yera’eh, the prohibition of owning leaven on Pesah, is nitak le-aseh, is linked to an
obligation (to get rid of the hametz).
They agree that in the fifth hour of the fourteenth of Nisan, the rabbinic rule to no longer
benefit from hametz does not include an obligation to burn it. Tosafot Pesahim 29b
thought of the prohibition of owning hametz as connected (and therefore not fully
violated until the person has no way to get rid of the hametz). A ramification of that,
however, is that Hazal had no need to institute an extra precaution, because this was
not going to be violated right then. For Rambam, who reads bal yera’eh as an ordinary
prohibition, Hazal’s not instituting burning early suggests they did not make protective
rules for obligations.
Four Areas to Address
Rambam introduced his enumeration of the 613 commandments, Sefer Ha-Mitzvot, with
shorashim, rules for how to decide what counts as a mitzvah. In the ninth shoresh, he
pointed out Gd’s commandments all addressed one of four areas: thought, action,
character, or speech. Peri Megadim suggests each of those works with rabbinic rules as
well; for mahshavah, I think his example is that Jews sometimes take on obligations.
They are not rabbinic, because Hazal never legislated them, they are a matter of Jews’
deciding these should be considered prohibited. His example is the fat around the gid
ha-nasheh, the sciatic nerve. The Torah prohibited only the nerve itself, and while there
was some debate about whether the nerve has taste (in which case the fat should be
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prohibited for its having absorbed that taste), we assume it does not. If so, the rule
against this fat is a matter of acceptance by the Jewish people.
Actions are obvious, like lighting Hanukkah candles, and speech is, too, reading the
Megillah or prayer. For thought, he points to rabbinic rules (or dicta) about avoiding
inappropriate thoughts, and for character, he tells us to consult Rambam’s Laws of
Character, and also expresses an intention (not fulfilled here) to list many aspects of
character the rabbis promoted
[Allow me to pause for a moment of self-promotion; I have in manuscript a book on
halichah bi-drachav, the mitzvah to walk in Gd’s ways, that I’m not sure what to do with.
It’s available by email to whoever wants.]
Concluding Thoughts and a Teaser
And that’s how he ends it. It encapsulates for me the wonders and frustrations of this
Petihah. It is the work of an extraordinary mind, plumbing the depths, finding the nooks
of halachah that are a) essential to our understanding of the system and b) had not
been well investigated. He also has complete mastery of his own writings, which all kind
of overlap, the reason he so frequently sends us to other of his works.
At the same time, the Petihah shows some of his weaknesses. First, he assumed we all
know the halachic literature as well as he did, so his references are hard to track [the
reason R. Eisenberger’s volume is so helpful]. Second, and more crucially, Peri
Megadim either did not or could not organize (as this Part Five shows) his presentation
to make his points even clearer.
Each time I notice this, though, I think I would gladly take his strengths even if they
come with those weaknesses. More, I find his ideas particularly enriching in helping us
glimpse the structure of halachah, whom it affects and how it works. Maybe next time I
study it, I’ll understand it better.
Next week in this venue, we’re going to start a project I see taking us quite some time:
trying to figure out what the Torah itself commanded. I want to introduce it in time to
start with some mitzvot for Parshat Bo, so I’ll take the next two weeks exploring what it
means for the Torah to command something, and why it matters.
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